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RIGHT TO RECOVER ON A MORTGAGE WHICH 
HAS BEEN TRANSFERRED BY THE MORT- 
GAGEE TO, OR EXECUTED IN FAVOR OF, A 
RESIDENT OF ANOTHER STATE, FOR THE 
PURPOSE OF EVADING TAXATION. 

The question propounded on the subject of 
this editorial was discussed in a recent issue 
of the Centra Law JournaL, 55 Cent. L. J. 
121. Our conclusion from the arguments and 
authorities there advanced led us to affirm the 
right of the mortgagor to set up the defense 
of illegality where the mortgage was executed 
in favor of a non-resident merely for the pur- 
pose of enabling the real mortgagee to evade 
the payment of his taxes. One of our cor- 
respondents, in a very interesting letter, has 
taken exceptions to our conelusions and cited 
us to several authorities not considered by us 
in our former discussion. 

We must confess, that when this question 
was first brought to our attention there was 
an intuitive repulsion that arose within us 
against the right to set up the defense of illegal- 
ity in such cases, and undoubtedly as between 
man and man, as we suggested at the close of 
the editorial to which we have referred, a de- 
fense of this kind by the mortgagor is quite 
unfair and dishonorable. He has received 


money which he has promised to repay and for | 


which he is justly liable. The contract of 
mortgage itself is a perfectly proper one and 
the legality of the consideration mot at all to 
be questioned. His refusal therefore to re- 
turn the money he has borrowed is essentially 
and morally dishonest. But while all this may 
be true. it does not alter the fact that the con- 
tract itself may contain provisions contrary to 
public policy and so inseparably linked with 
the main transaction as to taint the whole con- 
tract with its illegality. In such cases, while 
the law does not prevent the enforcement of the 
contract by the parties themselves. it will not 
compel either of them by any of its processes 
to keep the agreement he may have entered 


into. Thus, in the present case, the mort- 
gagor’s refusal to return the amount of the 


loan may be dishonest, and in that regard the 
law, by declining to interfere, may be said to 


permit him to be dishonest if he will, but in | case on 
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ahigher sense, the law, disregarding the jus- 
tice or injustice in the particular transaction 
and with an eye single to the welfare and per- 
petuity of the state, refuses to aid, in the re- 
covery of a rightful demand, one who, at his 
own solicitation has had incorporated in the 
contract on which his demand is based, a 
provision for enabling him to cheat the 
revenue law of the state or to do any other 
act contrary to the policy of the law. 

The cases cited by our correspondent as 
contrary to our conclusions on this question 
are Stillwell v. Corwin, 55 Ind. 434, and 
Nichols v. Weed Sewing Machine Co., 27 
Hun, 200, affirmed, 97 N. Y. 650. The first 
case is hardly in point. In that case one of 
the depositors of a bank, for the purpose of 


| evading taxation on a large deposit of cash 


therein agreed with the bank that they should 
‘ancel the certificates of deposit held by 
him and issue to him instead a receipt ac- 
knowledging that they held subject to his or- 
der a certain number of United States bonds 
representing the value of his deposit. In 
holding the defense of illegality insufficient, 
the court said: **We cannot perceive wherein 
the agreement is void. Any person has a 
right to exchange money on deposit in a bank 
for bonds on the United States, at any time, 
even if the express purposes in the transac- 
tion was to exchange money which was tax- 
able, for bonds which were not taxable.’’ And 
the court further held that even if no bonds 
were really held by the bank, its acknowledg- 
ment that it so held them was an obligation 
upon the bank, and therefore the character of 
the transaction was not changed. In the case | 


| of Nichols v. Sewing Machine Co., supra, the 


| of illegality. 


facts closely approximate the conditions of 
the proposition under discussion, with this 
exception that a subsequent incumbrancer 
and not the mortgagor set up the defense 
It is also to be noted in this 
vase that the mortgagor knew nothing of the 
illegal purposes or intentions of the mort- 
gagees. He borrowed the money from the 
plaintiff and executed the mortgage to him. 
The agreement between the expressed mort- ¢ 
gagee and the persons from whom he received 
the money was a separate and distinct 
transaction. The court, therefore. while 


| expressly disapproving the case of Drexell 


the 
vet 


Nev. 114, 
question, 


leading 
expressly 


v. Tyrrell, 15 
this 
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refused to pass upon the question of the mort- 
gagor’s right to set up the defense of illegality 
where he is a party to the transaction. And 
this is really the great distinction in this whole 
question. The fact that after a mortgage has 
been executed the mortgagee should transfer 
it toa non-resident or make some other ar- 
rangement, either before or after the mortgage 
transaction, by which he is enabled to evade 
his taxes on said mortgage, will not vitiate the 
mortgage contract, since it cannot be said to 
be a part of it. But where the provision for 
evading taxation is a part of the mortgage 
transaction, and becomes inseparable from it, 
in accordance with a well-known principle of 
law, the whole contract is vitiated. 





NOTES OF IMPORTANT DECISIONS. 

H1iGHWAYS—LIABILITY OF MUNICIPALITY FOR 
INJURY CAUSED BY A SLIGHT DEPRESSION IN 
THE SIDEWALK.—The times of perfection have 
not come, nor is it altogether proper to anticipate 
their arrival by imposing a liability for trivial acts 
of negligence which only a man perfect in all 
things could hope to avoid. And this rule applies 
as well to municipal corporation. <A city is no 
more infallible than the men who control it, and 
to hold it responsible for such a high degree of 
eare as that laid down in the recent case of 
Breber y. City of St. Paul, 91 N. W. Rep. 20, is 
very unjust and impracticable. In this case a 
certain sidewalk in the business portion of the 
city was made of hexagonal blocks. Some of 
these blocks, through the Operation of the frost, 
had become depresséd, and were sunken below 
their original level. One of these blocks in 
particular had fallen below the general surface of 
the walk about an inch and a quarter, and in this 
depression plaintiff stumbled and fell receiving 
severe injuries. The Supreme Court of Minnesota 
held that this depression constituted such a de- 
fect as to render the municipality liable for dam- 
ages for failure to remedy the same. The court 
said in part: 

‘Defendant insists, however, that as a matter 
of law the depression of the hexagonal block 
where the accident occurred of only an inch 
and a quarter below the surface of the walk was 
not such a defect as required attention and repair 
by the city, and hence that it was not wanting in 
ordinary care for its failure in that respect. The 
degree of duty in such cases is to be measured by 
the liability of accident. and should be commen- 
surate with the risks and dangers incurred. 
While we might not hold that a depression ofa 
stone in a walk of only an inch and a quarter be- 
low its ordinary level at all places would require 
attention ang repair by the city, or that the mu- 
nicipality would be liable in damages for permit- 
ting such a depression to continue after notice, 
where the probability of accident would not be 





apparent to those having charge of the duty to 
remedy the imperfection, — asin places where 


such walk is not extensively used by travelers,—° 


yet it is reasonably conceivable that sQch a defect 
might in certain instances be the proximate cause 
of injury.” 

The dissenting opinion of Lewis, J., very con- 
cisely and spicely states the fundamental objec- 
tion to the position of the court in this case, as 
follows: ‘The degree of care exacted from mu- 
nicipal authorities by this decision is altogether 
out of proportion to the standard dictated by or- 
dinary prudence. Ifa depression to the extent of 
one inch and a quarter of a hexagonal cement 
block constitutes a dangerous sidewalk, then any 
depression or slight projection is dangerous. If 
it is negligence to permit such unevenness at the 
entrance to a store, it is likewise negligent to per- 
mit it in the middle of the sidewalk anywhere in 
the business part of the city; and, if in the busi- 
ness portion, why not in the residence district? 
Should a person be required to exercise more care 
in stepping from an uneven block to his private 
sidewalk than when stepping from the walk into 
a store downtown? One may count such depres- 
sions, projections, and inequalities by the hundred 
all along the business as well as the residence 
streets in this and other cities. Common pru- 
dence never has required any such limit as is set 
down by the decision in this case. The time may 
come when the people will require that degree of 
perfection in respect to streets and walks which is 
adopted in public parks or in the private grounds 
of the wealthy, but, according to the standard 
now prevailing, by common consent the wayfarer 
should assume the responsibility and risk of dan- 
ger to be encountered in walking into the vawn- 
ing gulf of destruction presented by a cement 
block in the sidewalk depressed on one side to the 
extent of an inch and a quarter. Those who care 
to know what the courts have said on the subject 
may read with profit: Raymond y. City of 
Lowell, 6 Cush. 524, 53 Am. Dee. 57; Jackson vy. 
City of Lansing (Mich.), 80 N. W. Rep. 8; Morris 
v. City of Philadelphia (Pa.), 45 Atl. Rep. 1068: 
Haggerty y. City of Lewiston (Me.), 50 Atl. Rep. 
55: Weisse v. City of Detroit, 105 Mich. 482, 63 N. 
W. Rep. 423; Beltz v. City of Yonkers. 148 N. Y. 
67, 42 N. E. Rep. 401; Morgan vy. City of Lewis- 
ton, 91 Me. 566, 40 Atl. Rep. 545: Tubesing vy. 
City of Buffalo (Sup.) 64 N. Y. Supp. 399.°° 





TO WHAT EXTENT AND IN WHAT 
CASES MAY DAMAGES BE RE- 
COVERED FOR MENTAL SUFFERING? 
The irresistible trend of American and 

English authority inclines to the doctrine that 

the law affords no redress for mental suf- 

fering as the basis of an independent action, 

The common-law rule is announced in the ease 

of Lynch vy. Knight,' where it is said, ‘*men- 
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tal pain and anxiety the law cannot value, and 
does not pretend to redress when the unlawful 
act complained of causes that alone. * * *”’ 
A careful research of the jurisprudence of this 
country discloses but one exception to this 
rule, and that is found in a number of cases 
involving telegraphic messages, which will be 
considered preseutiy and shown to be contrary 
to the weight of authority in similar cases. 
But where one has established a cause of 
action for harm to his person, reputation or 
property, the law regards the mental anguish 
incident thereto as a proper element in the 
assessment of damages.? There may be a re- 
covery for mental pain due to assault and bat- 
tery,® or arising from false imprisonment,* or 
due to physical injury produced by actionable 
negligence.? And in actions of malicious 
prosecution the plaintiff may recover compen- 
sition for wounded pride.® In eases of libel 
und slander, damages for mental suffering and 
chagrin are recoverable where the libel or 
slander is actionable per se.’ And there has 
grown up a distinet line of authority which 
seems to, maintain that where a malicious or 
willful tort is committed upon the property of 
inother, there may be compensation for the 
sense of peril and anxiety incident thereto.® 
But in none of these cases is the broad propo- 
sition laid down that mental suffering, distinct 
from other injury, may be compensated. 

It is obvious that the reason such suffering 
as the sole basis of an action ought not to be 
sustained is found in the remoteness of such 
damages. The mental suffering cannot be 
sufliciently traced as the natural and probable 
consequence of the alleged wrongful act; and 
if such relation could be established, the diffi- 
culty of determining whether the injuries 
were caused by the wrongful act would be 
ereatly increased, and to sanction the main- 
tenance of such actions would expose a wide 
domain for imaginative and speculative claims 
and intolerable litigation.” Such injuries are 
usually more sentimental than substantial. 


2 See Hale on Torts, p. 232. 

% Morgan v. Curley, 142 Mass. 107. 

4 Coftin vy. Varilla, 27 8. W. Rep. 956. 

5 Atehinson, T. & S. F. R. Co. v. Midgett, 40 Pac. 
Rep. 995. 

6 Lunsford v. Deitrich, 86 Ala. 250._ 

7 Terwillinger v. Wands, 17 N. Y. 54; Allsop vy. All- 
sop, 5 Hurl. & Nor. 534. 

* See Kimball v. Holmes, 60 N. H. 163; Moyer v, 
Gordon, 113 Ind. 282; Meager v. Driscoll, 99 Mass. 281. 

» See Sedg. Dam. 642,643; Jaggard on Torts, Vol. 1, 





They depend largely upon the nervous and 
physical condition of the aggrieved party—his 
temperament and peculiar sensibilities and 
station in life. The extent and severity of 
such anguish may be easily feigned by the 
complaining party, and no court or jury can 
accurately, if at all, penetrate his mind. The 
suffering of one person would present no test 
of the suffering of another under precisely 
similar circumstances. 'To allow the recovery 
of damages for such injuries would afford op- 
portunities for simulation and fraud extremely 
difficult to be dealt with.'° There is no pos- 
sible criterion by which they can be approxi- 
mately measured. Vague and shadowy, easily 
affected, and impossible to disprove, they 
manifestly bear all the indicia of speculative 
damages and should be excluded because of 
their uncertain character.!! 

But in cases of mental suffering arising 
from the failure of a telegraph company to 
promptly deliver a message of mortal illness, 
of death, or of vital importance, some courts 
have departed from the principles of the com- 
mon law and announced new and conflicting 
rules. The case of So Relle v. Western Union 
Tel. Co.,!? decided in 1881, is, perhaps, the 
most conspicuous American authority which 


-has attempted to modify the common-law doc- 


trine. In that case a message was delivered 
to, the telegraph company for transmission, to 
this effect: ‘‘Your mother is dead; come on 
night train.’’ The company was .negligent 
and failed to deliver the message in time for 
the plaintiff to attend the funeral. An action 
was brought for the consequent mental an- 
guish, follgwed with judgment for plaintiff, 
which was affirmed by the Supreme Court of 
Texas. On page 312 of that case, the court 
made use of the following language: ‘‘It ap- 
pears to us that the natural consequence of a 
failure to promptly transmit and deliver a 
message like that in this case, and under the 
circumstances shown in appellant’s petition, 
is to produce the keenest sense of grief 
and sad disappointment. It is a principle of 
our nature, implanted in the bosom of every 
reasonable being, not devoid of human _ sensi- 
bilities, to promptly pay the last tribute of re- 


p. 368. Victorian Railway Comrs. v. Coultas 13 App 
Cas, 222. 

10 See Beven Neg. 2d. Ed. p. 83. 

11 Crawson v. Tel. Co., 47 Fed. Rep. 544; Chase v- 
Tel. Co., 44 Fed. Rep. 554. 

12 55 Tex. 308. 
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spect to the mother who bore and fostered us ; 
and to be thwarted in the discharge. of this 
duty, prompted as it is by natural desire, by 
the willful fault or neglect of one whose busi- 
ness it is to communicate the news, and who 
has received his compensation therefor, in the 
very nature of things is caleulated to, and 
will, inflict upon the mind the sorest sense of 
disappointment.’ 

The theory underlying the Texas decisions 
which maintain this doctrine seems to be that 
the victim of outraged sensibilities and the 
harrowing effects of mental anxiety should 
not be condemned to a remediless condition ; 
that the mere fact that it may be difficult to 
ascertain the exact amount of compensation 
which ought to be given for an injury neces- 
sarily arising from the wrongful act of another 
is no reason why compensation should be de- 
nied, for the injury is produced by and con- 
templated in the commission of such act. It 
is argued that a wrongdoer knows he is jnflict- 
ing mental damage upon another by withhold- 
ing a message of mortal illness, just as much 
as by a wound upon the body of such person ; 
that the bodily injury does not make the men- 
tal suffering any more obviously the conse- 
quence of the wrongful act; that in cases of 
bodily injury, the mental suffering incident 
thereto is no more directly and naturally the 
result of the wrongful act than where menta] 
pain alone is suffered, and, therefore, if dam- 
ages are allowed for mental pain connected 
with bodily injury, they ought to be recover- 
able where mental suffering alone is inflicted. 

The Texas decisions, and those cases main- 
taining a similar doctrine, which are based 
upon the breach of a contract to promptly de- 
liver a telegraphic message, constitute an ex- 
ception to the general rule that mental suffer- 
ing arising from the breach of a contract can- 
not be the subject of compensation. In Rus- 
sel v. W. U. Tel. Co.,!* it is held that no 
damages can be recovered for a shock and 
outrage to the feelings and sensibilities, or for 
mental distress, caused by a breach of a con- 


tract, except in marriage contracts.'* 
Such damages only enter mto = and 


become a part of the recovery in cases of 
tort. But in actions on marriage contracts, 
the courts have established an, exception to 


18 3 Dak. 315, 
14 Masters v. Warren, 27 
Ripon, 38 Wis, 584. 


Conn. 293; Stewart v 








the general rule. The case of Vanderpool v. 

Richardson,!* lays down the doctrine that in 
an action for breach of a marriage contract, 
the plaintiff may recover damages for injury 
to her feelings or reputation, or any circum- 
stances of indignity.’® But outside of cases 
involving marriage contracts and those au- 
thorities following the So Relle case, no dam- 
ages are recoverable for mental suffering due 
to breach of contract. 

The So Relle been fo- 
llowed in the North Caro- 
lina, Kentucky, Alabama and Tennessee, and 
severely criticized in others. In Indiana the 
courts formerly followed the So Rella case,!* 
and held that there could be a recovery for 
mental anguish due to negligence in the trans- 


ease has 


states of 


mission of delivery of a telegraphic message. 
although no loss other than the cost of the 
message be shown.'® Butthe supreme court 
of that state, in a recent case, W. U. T. Co. 
v. Ferguson,!® overruled its former decisions 
and those of the Appellate Court of Indiana, 
and held as follows: ‘‘An action cannot be 
maitained against a telegraph company for 
damages for mental anguish alone resulting 
from the negligence of the company in failing 
to deliver a telegraph message. * © ee 
Supreme Court of Minnesota expressed the 
opinion that che ‘Texas doctrine’ has opened 
a veritable Pandora box, and the Supreme 
Court of Ohio states the view that ‘the wis- 
dom of the doctrine (denying recovery for 
mental anguish alone) is well illustrated by 
the experience of the courts that have de- 
parted from it. * * * Not to tempt the 
seas of uncertainty, but to travel super aunti- 
quas vias is the course that we believe is pre- 
seribed by sound yeason and the overwhelm- 
ing weight of authority.’ ’’ The Supreme 
Court of Indiana, in that case, simply af- 
firmed the common law rule, and the rule an- 
nouneed in the majority of the states and fol- 
lowed by the federal courts. The latter courts 
have been emphatic and vigorous in de- 

1 52 Mich. 386, . 

16 See Collins v. Maek, 31 Ark. 684; Tobin v. Shaw, 
45 Me. 331: Coolidge v. Neot, 129 Mass. 146; Wells vy. 
Padgett, 8 Barb. 323. 

17 18 Ind. App. 22. 

18 Reese v. W.U. Tel. Co., 123 Ind. 204; W.U. Tel. 
Co. v. Espridge, 7 Ind. App. 208: W. U. Tel. Co. v. 
Cline, 8 Ind. App. 364; W. U. Tel. Co. v. Bryant, 17 
Ind. App. 20. 


wW.U.T Co. vy Ferguson, 157 Ind. 64. 
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nying such actions. In the case of Kester v. W. 
U. Tel. Co.,?° it is held that no damages are 
recoverable for mental anguish arising 
from the fact that the plaintiff was _ pre- 
vented by the delay in delivery of a tele- 
gram, from attending his father’s funeral and 
consoling his mother in her bereavement. In 
criticising the So Relle case, supra, the court 
said: ‘*We think the rule laid down in the 
Texas case is a departure from the sound and 
safe principles of the common law. The dif- 
ficulty of estimating a pecuniary compensation 
for the mental anguish is itself a sufficient rea- 
son for the common-law rule preventing a re- 
covery for mental anguish in action for simple 
actionable negligence or breach of contract. 
The amount of litigation which would grow 
out: of the adoption of such a rule would be 
intolerable. ‘The measure of darhages to be 
adopted would be so indefinite and undefinable 
as to subject the defendant in such cases to 
the possibility of great oppression. The dif- 
ficulty of securing evidence as to the actual 
mental suffering is another reason why it could 
not be made the sole basis of an action.’’ 
That the So Relle case has fostered ‘‘intoler- 
able litigation’ is manifest in the multiplicity 
of suits which have sprung up in those juris- 
dictions where that 
Even the Texas courts, burdened as they are 
with that lame decision, in order to avoid the 
speculative litigation it has fostered, have re- 
sorted to legal niceties and technicalities. 
That case laid down the broad principle that 
the sendee might recover for mental suffering 
dlue to non-delivery of a telegraphic message, 
although he had paid nothing for its trans- 
mission. But the case of Railroad Co. v. 
Levy,?! modified the So Relle rule to this ex- 
tent that it denied the sendee’s right of ac- 
tion,— the court holding that such action 
could be maintained on/y by the person en- 
tering into the contract with the company. 
The basis of that decision is that where there 
is no deprivation of an absolute right, or where 
there is vase in which nominal damages 
may be recovered, there can be no recovery 
for mental anguish due to failure to promptly 
deliver a telegraphic message. It 
that the telegraph company there had entered 
into no contract with the injured party,—had 
broken no engagement with him, nor violated 


“ase has been followed. 


no 


appears 


20 55 Fed. Rep. 693. 
21 59 Tex. 564. 














any contract it had made with anyone else for 
his benefit. But in the case of Stuart v. W. 
U. Tel. Co.,?? where a contract did exist be- 
tween the company and the injured party, re- 
covery for mental anguish alone was allowed. 
The same courts have drawn a nice distinction 
between the failure to deliver a telegraphic 
message which produces mental pain, and the 
failure to deliver one which would relieve such 
suffering. In the case of Rowell v. Tel. Co. ,?® 
the plaintiff and his wife had been notified of 
the serious illness of the wife’s mother. Sub- 
sequently a message was sent conveying the 
news of the mother’s improved condition, 
which dispatch the company failed to deliver. 
Suit was instituted, but recovery denied. ‘The 
court said: ‘*The -demurrer was | properly 
overruled. The damage here co:nplained of 
was the mere continued anxiety caused by 
failure to promptly deliver the message. Some 
kind of unpleasant emotion in the mind of the 
injured party is probably the result of a breach 
of contract, in most cases. But the eases are 
rare in which such emotion can be held to be 
an element of the damages resulting from the 
breach. For injuries in such eases the courts 
cannot give redress.. And any other rule 
would result in intolerable litigation.’’ But 
the Texas courts have not stopped here. They 
have interwoven refinements and niceties into 
the rule announced in the So Relle ease, unti] 
its effect is almost extinguished. It has been 
decided that the telegraph company must be 
informed, either by the face of the message, 
or by extraneous notice of the relationship of 
the parties, and the purport of the message, 
in order to warrant the recovery of damages 
for mental suffering. It has been decided 
that a dispatch to this effect did not sufficiently 
indicate these facts: ‘Willie died yesterday 
at 6.00 o’elock and will be buried at Marshall 
Sunday evening.’’?4 While the following dis- 
patch did sufficiently notify the company of 
the gravity and importance of the message ; 
‘Billie is very low. Come at onee;’’? and 
this dispatch: ‘Grace is very low. Can you 
come and bring Maude ?’’ was held to be suf- 
ficient to inform the company that the ad- 
(dlressee had a serious interest in Grace’s con- 
dition.?® ‘These distinctions are certainly un- 
66 Tex, 589. 

3 75 Tex. 26. 

Tel. Co. y. Brown, 71 Tex. 723, 


4 Tel. Co. v. Moore, 76 Tex, 66. 
*6 Western U. Tel. Co. v. Linn, 87 Tex. 7. 
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substantial and bear the impress of legal sub- 
tlety. Their manifest purpose is to check, if 
possible, the endless litigation flowing as a 
natural result from the decision laid down in 
the So Relle case. The following cases main- 
tain the doctrine that damages may be recov- 
ered for mental suffering due to the failure to 
promptly deliver a telegraphic message. ?* 

It will be readily observed, however, that 
these cases all deal with the question of tele- 
graphic messages, and in no ease is the prop- 
osition, pure and simple, laid down that mental 
suffering distinct from physical injury can be 
compensated ; but they rather make an excep- 
tion as against corporations and quasi-public 
agencies which, from the character of their 
business as common earriers, or in the nature 
thereof, and from the public privileges en- 
joyed, are said to be charged with a public 
duty, as well as obligated to particular indi- 
The logie of 
corpora- 


viduals under special contracts. 
these decisions is that 
tions are charged with duties to the public, 
they may be held for mental anguish, unac- 
companied by other injury, resulting from the 
breach of the contract; and this, not exactly 
as punitive damages or smart money, but 


as such 


rather as a case where damages should be al- 
lowed to the aggrieved party in order to im- 
press upon the defendant the great importance 
of faithfully performing his duty to the public. 
That this is the So Relle case, 
supra, is disclosed by the following language 
used by the court on page 315 thereof: ‘*Tel- 
egraph companies exercise and enjoy special 
franchises and privileges under the law; the 
very purpose of their fur- 
nish for compensation the means of rapid and 


basis of the 


organization is to 


prompt communication: its use is expensive. 
snd is rarely resorted to except in matters of 
importance to the parties.’’ But that mental 
anguish unattended by any injury to the per- 
son, resulting from actionable negligence, can- 
not be the basis of an action for the recovery 
of damages, is maintained and supported by 
aun unbroken line of English authorities, by the 
uniform decisions of the federal courts and of 
the Supreme Courts of Nevada, Dakota, Kan- 


7 Tel. Co. v. Adams, 75 Tex. 536: Tel. Co. v. Long- 
will (N. Mex.), 21 Pace. Rep. 389; Young v. "el. Co., 
107 N. Car. 870: Chapman y. Tel. Co. (Ky.), 188, W. 
Rep. 880; Tel. Co. v. Allen, 66 Miss. 549; Tel. Co. v. 
Dubois, 128 Ill. 248: Wadsworth vy. Tel. Co., 86 Tenn. 
695, 8S. W. Rep. 574; Tel. Co. v. Dryburg, 35 Pa. St. 
208; Tel. Co. v. Ward (Tex. App.), 1S. W. Rep. 898. 








sas, Maine, Mississippi, Florida, Georgia, 
Missouri and Massachusetts, and by the opin- 
ions of text-writers of unquestioned standing 
as expounders of the law.?5 The case of 
Summerfield vy. Western Union Tel. Co.,?? 
lays down the clearest rule applicable to cases 
of telegraphic messages. There it is said, 
that in the absence of statute, the trend of 
authority denies the right to recover for men- 
tal suffering unaccompanied by other injury 
resulting from failure to deliver a telegraphic 
message. This seems to be the most author- 
itative rule. It is contrary to sound law and 
logic that damages so imaginary, so meta- 
physical, so sentimental, should be the basis 
of an independent action, and ascertained and 


compensated by a jury. While there are 
some contra decisions involving telegraphic 


messages already commented upon, and some 
statements of the courts in a few eases which 
might induce one to draw the erroneous con- 
clusion that damages may be recovered for 
mental suffering alone,—they manifestly do 
not bear the stamp of judicial sanction by the 
authority, which emphatically 
and rigid conservation of the 
that 


great weight of 
prefers a strict 
better and safer rule of the common law 
such an action is not maintainable. 
Where, however, has established a 
‘ause of action for injury to his person, rep- 
utation or property, he may then recover for 
injured feelings and mental suffering.?® In 


one 


28 See Lyneh y. Knight, 9 H. L. Cas. 577; Felming- 
ton v. Smithers, 2 Car. & P. 292; Railway Co. v. Coul- 
tas, 18 App. Cas. 222; Johnson'v. Wells, 6 Nev. 224; 
Russel vy. Tel. Co., 3 Dak. 315: Salina vy. Trospa, 27 
Kan. 564; Wyman vy. Leavitt, 71 Me. 227; Tel. Co. v. 
Rogers (Miss.), 9 South. Rep. 823; Chase v. Tel. Co., 
44 Fed. Rep. 544; Crawson v. Tel. Co., 47 Fed. Rep. 
44: Chapman vy. Tel. Co. (Ga.), 158. E. Rep. 901; 
Canning v. Williamstown, 1 Cush. 451; Wileox vy. 
Railroad Co., 52 Fed. Rep. 264; Tyler v. Tel. Co., 54 
Fed. Rep. 684; Wood’s Mayne, Dam. p. 74, note: 
Pierce y. Stables, 62 Il. 820; City of Chicago v. Me- 
Lean, 133 Ill. 148; Frigg v. Railroad Co., 74 Mo. 147: 
Walsh vy. Railroad Co., 42 Wis. 23; Kennen v. Gilmer, 
131 U. 8. 22, 9 Sup. Ct. Rep. 696; Railroad Co. v. 


Packer, 9 Bush. 455; Jack v. Dunkwardt, 8 
Ill. 381; Payne v. Railroad Co., 45 Towa, 570; 
Mulford vy. Clewell, 21 Ohio St. 191; Freese 


v. Tripp, 70 Ill. 497; Clinton v. Lanig, 61 
Mich, 335: Meidill v. Anthis, 71 Ill. 241; Masters v. 
Warren, 27 Conn, 293; Stewart v. Ripon, 388 Wis. 584. 
See especially Primrose v. Western Union Tel. Co., 
154 U.S. 1; Western Union Tel. Co. v. Wilson, 32 Fla. 
527; Connell v. Western Union Tel. Co., 116 Mo, 34. 

2987 Wis. 1, 57 N. W. Rep. 973. 

30 See Wade vy. Leroy, 20 How. 34; Fairchild vy. Cal- 
ifornia 8. Co., 13 Cal. 599; Smith v. Overby, 30 Ga, 241; 
Pierce y. Millay, 44 Ill. 189; Hannibal & 8. J. R. R. Co. 
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discussing these cases one is liable to erro- 
neously conclude that there are some technical 
(listinetions between mental pain, humiliation, 
fright and grief, wounded pride and shame. 
But a careful consideration of these terms will 
clearly show that they are merely elements of 
mental suffering, or the natural and direct re- 
sults thereof. Nor should damages for men- 
tal suffering be confused with exemplary dam- 
ages. The latter are allowed by way of pun- 
ishment. They are assessed for the purpose of 
setting an example and deterring the further 
cominission of the wrongful acts complained 
of. They are allowed in cases aggravated by 
ill will, malice, wantonness and cruelty; and 
in some states are denied where the wrongful 
act is punishable asa crime. Damages for 
mental suffering are purely compensatory. 
The question of malice or wantonness is not an 
essential element. It is obvious, therefore, 
that the recovery of damages for mental an- 
guish does not bar exemplary damages. In 
some jurisdictions it is urged that mental an- 
guish should be compensated only when a case 
of exemplary damages has been established. 
But such a contention is totally devoid of 
logie, and has not been sanctioned by the best 
authorities.*! Those cases in which damages 
may be recovered for mental suffering will be 
discussed under three heads: (1) Injuries 
to person. (2) Injuries to reputation. (3) 
Injuries to property. 

1. Injuries to Person.—When the physical 
frame is visibly affected, as by bodily con- 
tact, the consequent mental anguish becomes 
a proper element in the assessment of dam- 
ages. Personal injury usually consists in 
pain inflicted both bodily and mentally. When 
bodily pain is caused, mental follows as a 
necessary consequence, especially when the 
former is so grievous and severe as to create 
apprehension and anxiety. In the case of 
Pennsylvania & O. C. Co. vy. Graham,*? the 
defendant, a canal company, was required by 
its charter to build and keep in repair bridges 
wherever the canal should pass a road. The 
plaintiff was traveling over one of these 
v. Martin, 111 Ill. 219; Indianapolis v. Gaston, 58 Ind. 
224; Ferguson vy. Davis Co., 57 Lowa, 601; Matteson vy. 
New York C. R. R. Co., 62 Barb, 364; Penn. & O. C. 
Co. v. Graham, 63 Pa. 290; Riley v. West V. C. & Co., 
27 W. Va. 145; Terwillinger vy. Wands, 17 N. Y. 54; 
Kimball v. Holmes, 60 N. H, 163. 

31 See Smith vy. Pittsburg, Ft. Wayne & Chicago Ry. 
Co., 23 Ohio St. Rep. 10, 

a ** 63 Pa. St. 200, 








bridges, which gave way and precipitated him 
into the canal. He instituted an action 
against the company; and having established 
a case of actionable negligence, resulting in 
physical injury, he was allowed to recover for 
the mental suffering incident thereto. The 
same rule applies in cases of assault and bat- 
tery.?3 Cases of false imprisonment may 
properly be considered in this connection. In 
the case of Coffin v. Varilla** the plaintiff 
sued to recover $2,000 damages for the 
wrongful imprisonment of his wife by the de- 
fendant. The court held that the physical 
and mental suffering caused by such arrest 
and confinement was to be considered by the 
jury in awarding , damages for the false im- 
prisonment. It seems to be settled-by the 
authorities that when one has established a 
sause of action for false imprisonment, he may 
recover for the mental anguish incident thereto, 
although he has not been touched by the de- 
fendant nor suffered any physical detri- 
ment.?®° Where one has suffered bodily in- 
jury, damages for incidental and fu- 
ture mental suffering may be recovered.*® 
But upon the question of future mental suffer- 
ing the courts have followed no fixed rules. 
In the tase of Bovee v. Danville,**? it was held 
that mental suffering induced by the plaint- 
iff’s crippled and repulsive appearance was 
not a basis for damages. While in the case 
of Schmidt v. St.Louis, etc. Co.,*° the court 
held that where a boy nine years old was in- 
jured so as to be permanently crippled, it was 
proper to allow him damages for the mental 
anguish arising therefrom. As to the grief of 
a mother whose miscarriage had been 
brought on by defendant’s negligence, it was 
held in Boovee v. Danville, supra: ‘‘If, like 
Rachael, she wept for her children, and would 
not be comforted, a question of continuing 
damages is presented too delicate to be 
weighed by any seales which the law has yet 
invented.”’ 

2. Injuries to Reputation.—This class in- 
volves cases of libel and slander and malicious 
prosecution. The law is well settled that 
mental anxiety, grief aitd loss of society, re- 

33 See Morgan v. Curley, 142 Mass. 107. 

4 (Tex.) 278. W. Rep. 956. 

3% Hawk v. Ridgway, 33 Ill. 473. 

*6 Kennon vy. Gilmer, 131 U. 8. 22,9 Sup. Ct. Rep. 
696, 

87 53 Vt. 138. 

3824S. W. Rep. 472. 
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sulting from a libelous publication may be 


considered in estimating damages.?* But as 
the law gives no direct remedy for outraged 
feelings or sentiments, a sickness induced by 
mental distress in consequence of a libel or 
slander, followed by inability to transact busi- 


ness und expense for medical attendance, 
does not constitute special damage, and, 


therefore, for words not actionable per se, 
which occasion such results, no action 
maintained.?® But in the ease of Farraud y. 
Aldrich,*! it is held that mental suffering is 
an element of actual damage, although malice 
be disproved. And in the case of Republican 
Pub. Co, v. it is maintained that 


mental suffering caused by a false publication 


san be 


» 


Mosman, *? 


is regarded as general damage in cases of 
libel. But the clearest authorita- 
tive rule seems to be that announced in New 
York and cited with approval by Sedgewick on 
Damages,’ where the doctrine is laid down 
that when the libel or slander is not actionable 
per se, and special damages must be shown, 
recovery cannot be had for mental suffering 


and most 


wlone. In actions for malicious prosecution 
the plaintiff may recover compensation for the 
loss of society of his family and his personal 
mortification ;44 and for wounded pride.*® 

3. Injuries to Property.—Mental suffering 
resulting from an injury to property has been 
held not to bea subject for compensation. 
But where mental pain was the natural and 
proximate result of the injury, compensation 
allowed for it.4® The case of Kim- 
was an action for beating 


has been 
ball v. Holimest? 
and injuring plaintiff’s mare. 
entered against the defendant by default. On 
appeal the Supreme Court of New Hampshire 
aflirmed the judgment of the lower court and 
said: ‘Ina civil action founded on a tort, 
nothing but compensatory damages can be re- 
covered, but the injured party is entitled to re- 
cover full compensation for all the injury sus- 
tained, mental and material.’’ The case of 
Moyer v. Gordon*® was an action brought by 
Y. 116; 


Judgment was 


Hamilton v. Eno, 81 N. Ward v. Dean, 57 
Hun, 585. 

© Terwillinger v. Wands, 17 N. Y. 54: 
Goit, 17 N. Y. 442. 

41.85 Mich. 583, 49 N. W. Rep. 628. 

42 15 Colo. 399, 24 Pae. Rep. 1051. 

4 (8th Ed.) see. 47. 


Wilson vy. 


# Lunsford vy. Deitrich, 86 Ala. 250! 
46 See Sedg. Dam. (8th Ed.) see. 44. 
4760 N. H. 168, 
48113 Ind. 282. 











Gordan against Moyer and otuers to recover 
damages for an alleged wrongful invasion of 
plaintiff’s premises, and for forcibly ejecting 
the plaintiff and his family, their household 
goods and other personal effects into the publie 
street. Plaintiff recovered for the bodily and 
mental pain, and for the injury to, his pride and 
social position, and for his sense of shame and 
humiliation. On page 288 of that case, Chief 
Justice Mitchell, speaking for the Supreme 
Court of Indiana, said: **The jury were au- 
thorized to take 
pensate the appellee for the actual injury to 
actual inconven- 
deprived of their 


into consideration and com- 
his goods and property, the 
ience and expense of being 
use and of restoring them to their proper 
places, in addition to which he was entitled to 
compensation for any bodily or mental anguish 
or suffering, for injury to his pride and social 
position, and for the sense of shame and 
humiliation at having his wife and family 
turned out of their home into the public 
street.’? In the case of Meagher y. Dris- 
coll,4? the plaintiff had buried the remains of 
his child in a certain cemetery. The superin- 
tendent of the cemetery disinterred and re- 
moved such remains. The court held that the 
jury might take into consideration the injured 


feelings of the father if it appeared 
that the defendant acted in willful dis- 
regard or careless ignorance of — the 
plaintiff’s rights. It will be observed, 
however, that in cases of torts to prop- 


erty, the tort-feasor must have been actuated 
by malice or acted with wanton negligence, to 
warrant a recovery for the mental suffering. 
No principle is more firmly entrenched by 
judicial precedent in the jurisprudence of this 
country than that an injury to property, due 
to simple actionable negligence, will not justify 
the recovery of damages for the mental anguish 
incident thereto. The of Wyman vy. 
Leavitt,’ an for simple 
negligence in blasting out a ledge within the 
located limits of a railroad company, whereby 
rocks were hurled upon and against the plaint- 
iff’s land and buildings. An action was in- 
stituted by the plaintiff in which he sought to 
recover compensation for the mental anxiety 
endured in relation to his own personal safety. 
The Supreme Court of Maine held that m 
cases of tort te property, due to simple ac- 


ase 


was action 


49.99 Mass. 281. 
+071 Me. 227. 
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tionable negligence, there could be no recovery 
of damages for mental anxiety or sense of 
peril, unaccompanied by physical injury. 

In conelusion, we will briefly discuss the 
various kinds of mental suffering : 

1. Fright produced by apprehension of 
physical harm may be compensated. The 
ease of Stutz v. C. & N. Ry. Co.,’! affords 
an interesting application of this rule. There 
the plaintiff was wrongfully ejected from the 
defendant’s train and left ina freight yard 
some distance from his station. Unacquainted 
with the surroundings, he fell into a culvert 
and was frightened by trains backing over the 
culvert. He was allowed to recover damages 
for such fright. 

2. Mental anxiety and distress may be com- 
pensated in connection with other injuries. 
Thus, where one was bitten by a dog presum- 
ably mad, he was entitled to recover. for the 
consequent anxiety and fear of hydrophobia, 
or of other malignant results of such bite.°? 

3. Sense of insult and indignity, mortifica- 
tion or wounded pride may be compensated. 
Where a passenger is wrongfully ejected from 
a ear or railrord train, he may recover for the 
consequent humiliation, vexation and indig- 
nity.°* In the ease of Craker v. Chicago, 
ete. Ry. Co.,°4 a school-mistress boarded a 
train at a small station in Wisconsin. There 
was but one other passenger on the train who 
got off shortly after the plaintiff boarded the 
same. The conductor approached the school- 
teacher and entered into a conversation with 
her, and thereupon willfully and against her 
consent kissed her. She instituted an action 
for damages against the railroad company. 
The court allowed her to recover damages 
for the sense of shame and humiliation caused 
by such assault and battery. In the case of 
C.& N. W. R. R. Co. v. Williams,’? it was 
held that where one is forcibly ejected from a 
ear or train, or excluded because of color, he 
may recover compensation for the humiliation, 
indignity and vexation to which he was sub- 
jected by reason thereof. The court said: 
“‘If the party in such a case is confined to the 
actual pecuniary damages sustained, it would, 
most often, be no compensation at all, above 

51 73 Wis. 147. 

52 Godeau vy. Blood, 52 Vt. 251. 

53 Cappin v. Braithwaite, 8 Jur. 875; Ward v. Black- 
wood, 48 Ark. 396. 

54 36 Wis. 657. 

55 55 Ill. 186. 





nominal damages, and no salutary effect would 
be produced on the wrongdoer by such a ver- 
dict.”’ 

4. Sense of shame and humiliation may be 
compensated. Thus, where a parent has es- 
tablished a case of seduction of his child, he 
may recover for his mortification and mental 
suffering and the shame heaped upon the good 
name and character of his family.°® In the 
sase of Russel v. Chamber,** the father, in 
an action for the seduction of his child, was 
allowed to recover damages for the ‘‘loss of 
society of a virtuous daughter.’’ The case of 
Flemington v. Smithers,°®*® holds that a father 
“an recover no damages for injury to His pa- 
rental feelings; but this rule is relaxed in 
sases of seduction and forcible abduction of a 
child.’? Where a woman is -indecently as- 
saulted, she may recover for her sense of 
shame and humiliation. °° 

5. Loss of peace of mind and happiness has 
been held to be the subject of compensation. ® ! 

6. Harm to the affections may also be com- 
pensated, as in cases of breach of promise of 
marriage.°? Promises of marriage involve 
the deepest and most sacred ties of obligation 
and contract, and for their breach the law has 
always been ready to afford redress, even go- 
ing so far as to overthrow the general rule 
that damages can not be recovered for mental 
anguish arising out of a contract. The blow 
to the affections produced by a breach of such 
a promise is properly the subject of compensa- 
tion, and damages may be recovered for the 
‘Joss of station’? and ‘worldly position.’’ 
The various phases of mental suffering are 
discussed at length by Mr. Sedgwick on Dam- 
ages, as they appear in the light of the differ- 
ent authorities. ° 8 

A person’s recovery for mental anguish,how- 
ever, is confined to his feelings as to himself, 
and does not extend to his anxiety for third 
persons. The mental anguish, like physical 
pain, to be taken into consideration in such 
‘ases, is confined to such as is endured by the 


‘6 Garretson v. Becker, 52 Ill. App. 256. 

57 31 Minn. 54. © 

82 Car. & P. 292. 

5? See Phillips v. Hayle, 4 Gray, 568; Stowe v. Hey- 
wood, 7 Allen, 118. 

60 Campbell v. Pullman P. C. Co., 42 Fed. Rep. 484. 

61 See the case of Cox v. Vanderkleed, 21 Ind. 164 
(assault and battery). 

2 Collins v. Mack, 31 Ark. 684. 

63 See Sedgwick on Damages (7th Ed.), under title 
of **Mental Suffering.” 
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plaintiff in consequence of an injury to him- 
self. Thus, one cannot recover for anxiety 
respecting the safety of his wife and daugh- 
ter.°® And in no case are damages for such 
suffering recoverable unless there has been 
some substantial mental injury. Mere incon- 
venience is not sufficient; mere vexation or 
loss of temper for being disappointed in a par- 
ticular thing on which the mind was set is too 
refined and delicate an injury to be weighed 
and compensated in law.®® The indiserimin- 
ate allowance of damages for such injuries, in 
every case, would be productive of simulation 
and fraud, of speculation and oppression, and 
‘tintolerable litigation.’’ Where,however,there 
is any impact upon the person, the law affords 
redress for the consequent mental suffering. 
The intimate union of the mental and physical 
organization,—the mutual dependence of the 
one on the other, *‘the mysterious sympathy 
and invisible connection between the two,’’ 
being such that an injury to the one neces- 
sarily and naturally disturbs the other, ren- 
ders futile any effort to separate them; and, 
in actions for physical injury, the law has al- 
ways considered both the bodily and mental 
pain in the assessment of damages. But in 
those eases of injury to reputation or prop- 
erty, in which damages for mental suffering are 
allowed, there seems to be a universal reluet- 
ance on the part of the courts to compensate 
the same, except where such suffering is sub- 
stantial and material and oceasions real dis- 
comforture or harm. And it may not be in- 
appropriate to repeat again, that those cases 
are rare, indeed, and plainly contrary to the 
weight of authority; and certainly untenable 
in law or logic, which maintain that damages 
may be recovered for mental suffering as_ the 
basis of an independant action. 

Water J. 


” 


Lk ITZ. 


64 See 2 Thomp. Neg. 1258, notes 4, 5; 1 Sedg. Dam. 
(7th Ed.) 47, note a. 

8 See Keyes v. Railway Co., 36 Minn. 290, 30 N. W. 
Rep. 888. 

66 Sedg. Dam. (8th Ed.) see. 47. 





MINES AND MINERALS — LODE CLAIM— 
LOCATOR OF UNKNOWN LODES WITHIN 
PLACER CLAIM. 


CLIPPER MINING CO. v. ELIT MINING & LAND 


CO, 
Supreme Court of Colorado, April 8, 1902. 
1. The decision of the federal land department re- 
ecting the application for a patent to a placer mining 
claim is not res judicata in an action by the loeator of 
the placer mining claim against the locator of a lode 





mining claim, made subsequent to such decision, the 
parties in the proceedings before the land department 
and in the action not being the same. 

2. Since the locator of a valid placer mining claim is 
entitled to the exclusive possession of unknown lodes 
within its limits at the time of making an application 
fora patent therefor, a subsequent locator of such 
unknown lodes is a trespasser, as against the placer 
claimant, and obtains no right or title to such lodes. 


CAMPBELL, C. J.: The plaintiff in error (de- 
fendant below) owns four lode mining claims, 
situate in Lake county, called the ‘Capital,’ 
*Clipper,”’ **Congress,** and ‘*Castle’’ lodes, and 
the defendants in error (plaintiffs below) own the 
*Searl” placer mining claim, within the bounda- 
ries of which tnese lode claims are located. The 
present controversy relates to the territory thus 
in conflict. The placer was the prior location, 
and was made in the year 1877. The plaintiff in 
error having made application in the land oftice 
for patent of its lode mines, the defendants in er- 
ror filed therein an adverse claim, and within the 
statutory time brought this action in the district 
court of Lake county to enforce it. The plaintiffs 
rely upon a prior location of the conflicting terri- 
tory as part of their placer claim. The complaint 
isin the ordinary form in actions of this char- 
acter. After a general denial of the material al- 
legations of the complaint, the answer sets up 
four separate defenses, all of which grow out of 
the following facts, which, in varying language, 
are set up ineach defense: On the 12th of De- 
cember, 1877, A. D. Searl and others located the 
Searl placer, and on the 5th of July, 1878, applied 
for a patent therefor. Numerous protests were 
made against it, and onthe 10th of November, 
1882, an amended application was filed, against 
which protests were likewise made, upon the 
ground that the same was not placer ground, and 
was only valuable for lode claims, or town site 
purposes. The land department ordered a special 
nvestigation to ascertain the character of the 
ground and the good faith of the applicant. The 
special agent declared that the land was not 
placer ground, and on the strength of his report 
a hearing was ordered before the local land office 
of the district, the result of which was a dismissal 
of the application; for it was not then made to 
appear, asa present fact, that the ground was 
distinctively valuable for mining purposes, or 
that the applicant had made the improvements 
required by statute. This ruling was affirmed by 
the commissioner of the land office, and in turn 
by the secretary of the interior. ‘Twelve days 
after the latter’s decision, the grantors of defend- 
ant company entered upon the ground within the 
boundaries of the placer location, and thereafter 
located thereon the lode claims in question. The 
special defenses sought to be interposed were 
substantially: First, that plaintiff was not en- 
titled to recover, because, upon the previous ap- 
plication for a patent of the Searl placer, there 
was a decision of the land department that the 
ground included within its boundaries was not 
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placer ground, and the attempted location was 
for that reason void, and such decision was res 
adjudicata of the present controversy; second, as- 
suming the existence of a prior valid placer loca- 
tion, nevertheless defendant, prior to the time 
patent was asked, went upon the placer surface 
area, and made locations of lode claims, which 
were then and theretofore known to exist, and, 
therefore, in law, the same were a part of the un- 
appropriated public domain, and subject to loca- 
tion as lode claims. There was a replication by 
plaintiffs, denying the new and special matters of 
defense, and upon the issues thus joined, ina 
trial to the court without a jury, the findings were 
that the Searl placer was duly located as required 
by law in the year 1877, and thereafter the annual 
labor had been performed as the statute provides, 
and that defendant’s grantors had discovered the 
lode claims within the boundaries, and subse- 
quent to the location, of the Searl placer. Based 
upon these findings of facts, the conclusion of 
law was drawn thata prior location of a placer 
carries with it the exclusive right of possession of 
the surface included within the exterior bounda- 
ries, and a prospector might not enter thereupon 
and prospect for, or discover, a lode claim before 
application for the placer patent is made, unless 
by abandonment the placer claimant has lost his 
rights; and, there being no evidence of such loss, 
it was accordingly held that the acts of defendant 
in entering upon the valid subsisting placer loca- 
tion did not initiate any right whatever. Judg- 
ment Was therefore entered in favor of the owner 
of the placer location, and to reverse it this writ 
of error is prosecuted. 

1. It is insisted by plaintiff in error that the 
land department, with which is intrusted the de- 
termination of such questions, has declared this 
placer location void, because not on placer ground, 
and that such determination is decisive of the 
present controversy. It is unquestionably the law 
that findings of fact by the land department as to 
matters within its jnrisdiction are conclusive upon 
the courts whenever a collateral attack is made 
upon them. They may, ina proper proceeding, 
be impeached for fraud or mistake, but not in ac- 
tions like the present. This rule, however, has 
no application to the facts in this record. The 
application for a patent to the placer was rejected, 
but there was no decision that the ground in 
question was not placer ground, but merely that, 
as a then present fact, there was not such a show- 
ing by the applicant as entitled him to a patent. 
Amended applications fora patent of a mining 
claim are permissible under the practice in the 
land department. There was no attempt finally 
or definitely to determine that the ground was not 
placer ground, or that the location was void; and 
to that effect are its own decisions, as will be seen 
by reference to the official reports. 7 Copp, 
Landowner, 36; Jn re Searl Placer, 11 Land Dec. 
Dep. Int. 441; Jn re Clipper Min. Co., 22 Land 
Dec. Dep. Int. 527. In the last case, the secretary 
of the interior, in speaking of the contention 





made in this very case, says: ‘The judgment of 
the department in the Sear] Placer case went only 
to the extent of rejecting the applicatiou for 
patent. The department did not assume to de- 
clare the location of the placer void, as contended 
by counsel, nor did the judgment affect the pos- 
sessory rights of the contestant to it.*’ See, also, 
Mining Co. v. Searl, 29 Land Dee. Dep. Int. 137. 
Indeed, the question as to the character of the 
land sought to be appropriated by claimants un- 
der the public land laws is reserved,—unless un- 
der the law referred to some court, —and may be 
passed upon by the department until patent issues. 
Barden vy. Railroad Co., 154 U.S. 288, 14 Sup. Ct. 
Rep. 1030, 38 L. Ed. 992. This court in Beals v. 
Cone, 27 Colo. 473, 62 Pac. Rep. 948, held that a 
decision of the land department like the one in 
question is equivalent to nothing more than a 
judgment as of nonsuit, and not conclusive upon 
the department itself, or upon the parties. An 
additional reason why the plea of res adjudicata 
cannot be sustained is that in the former proceed- 
ing the parties are not the same as those in the 
present action. 

2. The principal question involved is much 
more important and difficult of solution. In dis- 
cussing this feature of the case, it must be consid- 
ered as established that the Searl placer was an 
existing valid location at the time of the at- 
tempted location of the lode claims. We make 
this statement, as counsel for plaintiff in error 
themselves admit that such issue was present in 
the case, and was determined by the trial court 
upon conflicting evidence, and, as bearing upon 
this point, they make no question but that the 
same was rightly determined. The question, 
therefore, is presented whether, and, if so, in 
what circumstances, one may, before application 
fora patent ofa prior valid placer location is 
made, go upon the same for the purpose of pros- 
pecting the ground, and thereafter make a loca- 
tion of a lode claim based ona discovery there- 
after and thus made of a vein or lode therein. In 
Aurora Lode v. Bulger Hill & Nugget Gulch 
Placer, 23 Land Dec. Dep. Int. 95, it was held by 
the secretary of the interior that the discovery 
and location of a placer mining claim establishes - 
inthe owner the right to the possession of the 
superficial area within its boundaries for all pur- 
poses connected with, and incident to, the use 
and operation of the same as a placer mining 
claim, but that such location does not operate to 
give the rfght of possession to known veins or 
lodes within its limits, or preclude the right 
of discovery and location thereof by others. It 
was also held that a judicial award of the right 
of possession to an adverse placer claimant, as 
against a lode applicant, does not preclude sub- 
sequent departmental inquiry upon the allegation 
of the lode claimant that the placer claim em- 
braced known lodes or veins, where it appears 
that such question was not at issue before the 
court for determination by its judgment. This 
case was referred to with approval by this court 





212 


~ 


CENTRAL LAW JOURNAL. 





No. 11 





mer, 25 Colo. 56,56 Pac. Rep. 176,50 L. R. A. 
289, 77 Am. St. Rep. 245. In the latter case the 
facts were that lode claims were known to exist, 
and were also duly located within the limits of a 
previously located placer claim before patent of 
the latter was applied for. A patent for the placer 
having been issued in such circumstances, it was 
held that, inasmuch as the applicant did not at 
the time mention the lode claims, or claim them 
by virtue of lode locations, they were excluded 
from the grant of his patent; and, as it further 
appeared that the locators of these lode claims 
went upon the placer ground, and made locations 
upon veins known to exist before the application 
for patent was made, the conclusion was that the 
patentee of the placer could not recover possession 
of the lole claims, for they were properly located. 
The court said that in making them no right of 
the placer owner was invaded, and that their 
validity was not affected by the fact that they 
were made within the surface boundaries of a 
‘prior placer location. For the purposes of the 
case, it must have been assumed as true that when 
the entry by the locators of the lode claims was 
made the loles themselves were known to exist. 
If the facts of the case at bar were the same as 
those in the Mt. Rosa case, we would, under its 
doctrine, be obliged to reverse the judgment; but 
they are essentially different, in at least one par- 
ticular, to which we shall hereafter refer. But, 
before passing to that, we notice the contention 
of defendants in error that in Calhoun Gold Min. 
Co. v. Ajax Gold Min. Co., 27 Colo. 1, 59 Pae. 
Rep. 697, 618,59 L. R. A. 209, we have virtually 
held that one who has made a valid location of a 
placer claim has for all purposes exclusive right 
of possession thereto, so long as he complies with 
the law, and that the territory*embraced therein 
is not subject to adverse location by a claimant 
of the same ground, under a subsequent lode loca- 
tion, though the lode is known to exist before ap- 
plication for patent is made. Our decision in this 
ease Was not intended to qualify the doctrine es- 
tablished in the Mt. Rosa case. In the Calhoun 
case, Where a lode location was involved, we were 
not eonsilering, as was true in the Mt. Ros? ease, 
the kind or extent of possession which follows a 
valid location of a placer claim. What was said 
in the Calhoun case was true as applied toa lode 
claim, for the right of possession of the lode 
claim ineludes the entire surface area. In the 
Mt. Rosa case, however, wherein was detined the 
rights of a placer claimant, we said that a placer 
location gives a qualified possession of the ground 
lovated: that is to say, it confers upon the owner 
the exclusive right of possession of the surface 
area for all purposes incident to the use and 
operation of the same as a placer mining claim, 
and all unknown lodes or veins, but does not give 
the right of possession to known vejns within its 
limits. It is obvious that the facts of the case in 


hand do not bring it within the principles laid 
down in the 


Mt. Rosa case. If, in the case at 











bar, the lode claims were known to exist at the 
time of the entry of defendant's grantors upon 
the Searl placer, under the decision in the Mt. Rosa 
case the entry was not unlawful; but if, on the 
contrary, the veins were then unknown, by the 
same decision the right of possession of this 
ground belonged to the owners of the placer loca- 
tion. Their right of possession included these 
unknown viens, and the entry for prospecting 
Was a trespass, and no title could thereby be in- 
itated. As the evidence was not brought up in 
the bill of exceptions, we must assume, in sup- 
port of the judgment below, that the proof was 
against the defendant upon this point. Indeed, 
the specific finding of the trial court that defend- 
ant’s grantors Went upon plaintiffs’ prior existing 
placer location and discovered and located lodes 
therein involves the finding that the lodes were 
unknown at the time of the entry; for if they 
were known, they were not discovered by the 
prospectors, but were already subject to location 
by them, and if then unknown, the placer owner 
was entitled to their exclusive possession, and en- 
try upon them by others constituted a trespass, 
and could not initiate title. Our conclusion, 
therefore, is that one may not go upon a prior 
valid placer location to prospect for unknown 
lodes, and get title to lode claims thereafter dis- 
covered and located in this manner and within 
the placer boundaries, unless the placer owner 
has abandoned his claim, waives the trespass, or 
by his conduct is estopped to complain of it. If 
the trial court intended to rule that in no cfreum- 
stances may one, before application for a patent 
of a placer claim, go upon the ground within its 
exterior boundaries for the purpose of locating a 
lode, it went too far; yet, as general language in 
an opinion must be taken in connection with the 
facts of the particular case, the ruling here should 
be limited to the facts disclosed by the record, 
and no prejudicial error was committed. For, 
under the authorities, a prospector may not enter 
upon a prior placer location for the purpose of 
prospecting for, or locating, unknown  lodes 
or veins; and, to uphold the judgment, we must 
presume that the evidence before the trial court 
showed that the veins or lodes upon which de- 
defendant’s grantors based their locations were 
unknown when they entered upon the Sear! placer 
for the purpose of prospecting. The mere fact, 
then, that the judgment may have been based 
upon a legal proposition—too broadly stated as a 
universal rule—that in no case may a location of 
a lode claim be made within the boundaries of a 
prior valid placer location,—a legal conclusion 
which, as we have said, is only partially right,— 
is not, under the facts of this case, sufficient to 
work a reversal; for certainly a lode location may 
not thus be made except of a known lode. Though 
a prospector may believe that within the limits 
of a placer location a lode may exist, and by de- 
velopment work be disclosed, he has not the right 
to enter thereupon for the purpose of exploiting 
the ground to confirm his belief. Affirmed. 
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NotKE.—Mines and Mining—Discovery and Location 
of Known or Unknown Lede Claims Upon Prior 
Placer Locations or of Mining Claims in Gen- 


eral Upon Prwr Agricultural Holdings. — The 
right of entry upon publie or private lands 
for the purposes of mining has always’ been 


one difficult of limitation, Between the de- 
sire of the government to encourage the development 
of its hidden resources and the undoubted right ofa 
private tenant to the undisturbed possession of the 
surface of his land, there has been much halting and 
indecision. It was early settled. however, that there 
was no law either of the state or of the United States 
which authorized-a miner to enter private lands for 
mining purposes, though the minerals in such private 
lunds might belong to the state or the United States. 


Boggs v. Mining Co., 14 Cal. 279. So also where land was | 


held under a patent from the United States, an injune- 
tion was held to lie to prevent miners from excavating 
ditches and digging up the soil for the purpose of ex - 
tracting mineral. Henshaw vy. Clark, 14 Cal. 460. In 
this same state, however, a statute exists giving to all 
persons permission to work the mines upon public 
lands, notwithstanding that they may be in possession 
and enjoyment of another for agricultural purposes. 
‘The evident purpose and result of this statute was to 
legalize, in the interest of the state’s resources, wha; 
would otherwise be a trespass. For this reason, this 
act, as well as all other legislation of a similar nature, 
should be strictly construed and not extended so as to 
impair or interfere with the improvements of the 
surface tenant, such as houses, barns, orchards and 
growing crops. Smith v. Doe, 15 Cal. 100; Wixon v. 
Mining Co., 24 Cal. 367, 85 Am. Dee. 69; Levaroni v, 
Miller, 34 Cal. 231, 91 Am. Dee, 692. Moreover, to 
justify an entry on lands previously occupied, it must 
be shown (1) that the land is publie land, (2) that it 
contains mines or minerals, or (3) that the purpose is 
bona fide for mining; but this, being in the nature of 
a justification against the prior holder’s prima facie 
right, must be afliirmatively pleaded in the answer, 
Lentz v. Victor, 17 Cal. 271. 

Where, however, publie land, under control of the 
United States, has been granted to private parties, 
other parties have no right afterwards to enter-on the 
land and prospect for mineral, This is on the prin- 
ciple that no valid right at law ean be initiated by a 
trespass. Francoeur vy. Newhouse, 49 Fed. Rep. 618- 
In this case congress granted certain lands to the Cen- 
tral Pacific Railroad, expressly excepting mineral 
lands. They were granted as agricultural lands. 
About twenty years after this grant, gold was dis- 
covered on part of this tract which was then in pos- 
session of a private grantor from the railroad. The 
defendant, a prospector, entered this land, located a 


mining claim on it and received a patent thereto from” 


the land department. The owner of this premises 
brought this suit for possession and recovered. The 
court said: “In the exception of ‘mineral’ lands 
from the grantee, congress must have meant not only 
lands mineral m fact, but lands known to be mineral, 
or, at most, such as were, apparently mineral, and» 
generally recognized as such. In granting the public 
lauds congress must be presumed to deal with them in 
view of the conditions as they are kno«n or supposed to 
be, at the time. Lands ought not only to be mineral in 
fact, but also, to be known as mineral, or there should 
be satisfactory reason to believe them to be such, at 
the date when the grant takes effect, in order to fall 
within the exception of mineral lands.” This rule has 
heen sustained by the United States Supreme Court. 





Deffeback v. Hawke, 115 U. 8. 404; Coal Co. v. United 
States, 123°U. 8, 326, 8 Sup. Ct. Rep. 131. In regard to 
the general right of exploration on public lands of 
which the government has divested itself, Sabin, J., 
concurring in the opinion, says: ‘Where the govern- 
ment has issued title to land, either to railroad com- 
panies or to the state, by way of its school lands, or to 
private parties, there seems to be a misunderstanding 
on the part of many people that all these lands are 
still subject to exploration by outside parties for 
mines, or anything else, the same as though they were 
public lands of the United States. After the govern- 
ment has divested itself of the title to land, any man 
going upon the land to explore for mines, or anything 
else, is a mere trespasser. Only public land is open 
to exploration for minerat.’”’ This statement of the 
low is sustained in Belk v. Meagher, 104 U.S, 279. 

The rule just announced applies to lands enclosed 
with the bounds of Indian reservations. Such lands 
belong to the Indians and no title can be acquired by 
acts of location or appropriation, at least prior to the 
time of their sale to the government. French y. Lan- 
caster, 2 Dak. 346, 47 N. W. Rep. 395. 

The conflict between locations of placer and lode lo- 
claims has given the land department and the courts 
not a little trouvle. The distinction between lode and 
placer claims is well known. A ‘“‘vein ‘or’? lode” au- 
thorized to be located is a seam or fissure in the 
earth’s crust filled with quartz or other rock, in 
places, carrying gold or other mineral as named in the 
statute. It may be very thin or very thick, and rich 
or poor, provided it has a trace of one of the named 
minerals; but it must be more than detached pieces of 
quartz or mere bunches of quartz or rock notin place. 
“Placer” claims include all forms of deposits except- 
ing veins of quartz or other rock in place. 

We have already seen that the discovery of mineral 
lands must be on unoctupied lands of the government. 
If the discovery is made within the patented claim of 
another, the claim is void. ‘This applies to lode as 
well as placer claims. <A distinetion exists, however, 
between. these different locations. For instance, a lo- 
sation of “placer”? mineral land is valid without pre- 
vious discovery of valuable mineral therein. Gregory 
v. Pershbaker, 73 Cal. 109. But to constitute a valid 
location of a lode mining claim, there must be a prior 
discovery of a vein or lode of mineral bearing rock in 
place and such lode must be within the limits of the 
claim. Michael vy. Mills, 22 Cal. 489, 45 Pae. Rep. 429; 
Upton v. Larkn, 5 Mont. 600, 6 Pac. Rep. 66; Waterloo 
Mining Co. vy. Doe, 56 Fed. Rep. 685; Overman y. Sil- 
ver Mining Co., 15 Nev. 147; Rev. St. (U.S.) § 8220. 
The local laws of some of the states allow the locator 
of a lode claim, only the lode on which he locates and 
no others within the lines of his claim. Yet, even in 
such cases, others cannot enter his claim to discover 
and locate another lode therein, and, if they do so, 
they are trespassers and acquire no rights. In order 
to make avalid location on such lands, they must 
make their discovery outside of the claim of the first 
locator, and may then trace up their lode into his 
claim. 

Under Rey. St.’(U. 8.) § 2319, the patent of a placer 
mining claim carries with it title to the surface 
Neither the government nor any private citizen bas 
any rights within the surface boundaries of such 
claims. Nor, can the government reserve any rights 
thereto. Davis v. Wiebbold, 189 U.S. 507, 11 Sup. Ct. 
Rep. 628, reversing Wiebbold v. Davis, 7 Mont. 107, 14 
Pace. Rep. 865.. As to subsurface rights in placer 
claims the government does and has a right to make 
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certain reservations and exceptions. Clary v. Hazlitt, 
67 Cal. 286, 7 Pac. Rep. 701. Revised Statute (U. 8.) 
see, 2333, provides that where a vein or lode is included 
withm a placer claim, the applicant for a placer patent 
must state the fact, and make specified payments 
therefor, but that, if the existence of a vein or lode 
therein is unknown at the time of the application, the 
placer claim shall carry all the mineral within its 
boundaries, but if known to exist at the time of the 
appNeation and not mentioned in the claim or patent, 
the application shall be construed as a conclusive 
declaration that the placer claimant has no right to 
the possession thereof. This statute has been fre- 
quently construed; thus, it has been held that, under 
this statute, the holder of a placer patent whieh in- 
cludes a vein known, but not mentioned in the appli- 
‘ation or patent, has no title thereto, and cannot dis- 
turb the peaceable possession of another, whether 
under title or as a mere trespasser. Reynolds v. Silver 
Mining Co., 116 U. 8. 687, 6 Sup. Ct. Rep. 601. But in 
order that lodes may be excepted under this statute 
from the grant in a placer patent, they must be clearly 
ascertained and of such value as to justify their ex- 
ploitation and known to exist at the time of applica- 
tion for patent. Hence in a controversy as to whether 
a certain lode was included in a placer patent, testi- 
mony that at the time of the application for the placer 
patent the land was thought more valuable for placer 
mining than for quartz lode mining was held admis- 
sible toshow that the quartz lode was not such as 
would be exempt from the grant of the placer patent. 
Brownfi@ld v. Bier, 15 Mont. 403, 39 Pace. Rep. 461; 
United States v. Lron Silver Mining Co., 128 U. 8S. 673; 
Montana R. R. v. Migeon, 68 Fed. Rep. 811; Sullivan 
v. [ron Silver Mining Co., 143 U.S. 481, 12 Sup. Ct. 
Rep. 555. This last decision is the latest and most au- 
thoritative expression of opinion on this identical 
question. In that case it was distinctly laid down that 
in order to except known lodes from a_ placer 
patent, the existence of the vein or lode must bea 
matter of actual knowledge at the time of the applica- 
tion for the patent, and it cannot be excluded from 
the grant by evidence of subsequent discoveries, or of 
mere speculation or belief, based upon the fact that a 
number of shafts sunk in adjacent lands disclosed the 
existence of certain horizontal deposits which, it was 
believed, might extend under the tract in question. 








HUMORS OF THE LAW. 

They have a new test for drunkeness in Wales. A 
man was summoned before the Carnarvon magis- 
trates for inebriety, and the police said that the de- 
fendant first said he lived at Llanaelhaiarn, but after- 
wards correctly gave his real address, viz., Mur Moch, 
Cwmyglo, Llanberis. **A man,” declared the defend- 
ant’s solicitor, “‘who ean pronounce these names 
could not be drunk.” We quite agree. 
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1. ABATEMENT AND REVIVAL — Foreclosure Suit. — 2 
Ballinger’s Ann. Codes & St. § 4827, does not preclude 
the administrator of a mortgagee who died pending a 
foreclosure suit from commencing a subsequent fore- 
closure suit after the expiration of a year, though the 
court has made no disposition of the first suit.—Over- 
lock vy. Shinn, Wash., 68 Pac. Rep. 436. 

2. ABATEMENT AND REVIVAL — Pendency of Suit in 
Federal Court—The pendency of a suit previously com- 
menced in the federal court for the same cause of ac- 
tion as a suit in state court held no bar to proceeding to 
judgment inthe state court. — Rice vy. Ashland County, 
Wis., 89 N. W. Rep. 908. 

3. ADVANCEMENTS—Presumption.— Parol evidence is 
admissible to rebut the presumption that, where a par- 
ent purchases property in the name of a child, an ad- 
vancement is intended.—Faylor yv. Faylor, Cal., 68 Pac. 
Rep 482. 

4. ANIMALS—Trespass on Crops.—Where fields of dif- 
erent proprietors are under a common outside inclos- 
ure, one proprietor, detaining cattle of the other for 
trespass on his premises under Rey. St. 1599, ch. €9, art 
2, cannot assert, in replevin for the cattle, his common-, 
law right to damages.— Jones v. Habberman, Mo., 67 8. 
W. Rep. 716. 

5. APPEAL AND ERROR—Bill of Exceptions. — An ap- 
peal will be dismissed, where there is no abstract nor 
record, except appellant’s printed book, styled “Rec- 
ord,” purporting to have beeu signed by the judge, but 
not verified as the law directs. — Westheimer v. Mc- 
Inerny, Mo., 67 S. W. Rep. 725. 

6. APPEAL AND ERROR—Filing of Bill of Exceptions.— 
Where a bill of exceptions is not filed till after the ex- 
piration of the statutory period, but it does not appear 
that the time was not extended, it will be presumed on 
appeal that it was so extended. — Coler v. Sterling, 8. 
Dak.,89 N. W. Rep. 1022. 

7. APPEAL AND ERROR—Inability to Pay Costs on Ap- 
peal — Defeated appellee’s showing of inability to pay 
costs held not sufficient to entitle her to an order re 
quiring the clerk to issue a mandate without costs. — 
Gulf, C. & 8. F. Ry. Co. v. Matthews, Tex., 678. W. Rep. 
788. 

8. APPEAL AND ERROR—Instructions. — Where no ex- 
ception is taken to the refusal of instructions till after 
verdict, the refusal will not be considered on appeal.— 
Kerslake v. McInnis, Wis., 89 N. W. Rep. 895. 

9. APPEAL AND ERROR — Jury Trial. — A motion in 
arrest of judgment, rendered on a verdict of a jury 
three-fourths concurring,held not necessary to raise the 
question of the validity of the verdict on appeal. — 
Girdner v. Bryan, Mo., 67 S. W. Rep. 699. 

10. APPEAL AND ERROR— Particular Issue. — A case 
having been tried on the theory that a particular issue 
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was presented,a party cannot claim on appeal that 
there was no such issue, for the purpose of claiming as 
harmless error in admitting evidence thereon. — Ryan 
y. Pacific Axle Co., Cal., 68 Pac. Rep. 498. 

11. APPEAL AND ERROR—Review.—Question not made 
by the record nor passed upon by the trial court can- 
not be considered, though presented in the brief and 
urged in the argument of counsel.—Newton v. Fain, Ga.» 
10S. KE. Rep. 993. 

12. APPEAL AND ERROR — Review of Exceptions.—Un- 
less the abstract of record entered on appeal shows that 
the motion for a new trial was filed within the statutory 
time, no matter of exception can be reviewed, but only 
such errors as are apparent on the record proper. — 
Bram vy. Miller, Mo., 67S. W. Rep. 714. 

13. APPEAL AND Error—Right to Administer.— Under 
Rey. St. 1599, §§ 278, 284, 285, where a circult court, on ap- 
peal from a probate court, denies a claim of a wife to 
audininister her deceased husband’s estate, and refuses 
a revocation of letters previously granted a son, the 
order is appealable.—Burge y. Burge, Mo., 67 8. W. Rep. 
703. 

14. APPEAL AND ERROR — Urging Different Theory on 
Appeal. — A party must abide by the case made in the 
trial court, and cannot assert on appeal a theory differ- 
ent from that presented to the trial court for decision. 
— Jones v. Habberman, Mo., 67 8. W. Rep. 716. 


15. ASSIGNMENTS — Contract to Assign Claim. — One 
who had agreed to assign a claim on certain condi- 
tions, but who hadin fact made no assignment, held 
entitled to maintain an action on the claim, irrespect- 
ive of the rights of the proposed assignee. — National 
City Bank vy. Torrent,.Mich., 89 N. W. Rep. 938. 

16. ATTORNEY AND CLIENT—Annual Employment.—In 
an action to recover the balance of the annual salary 
of the general counsel of a corporation which accrued 
after his discharge, a reference in the charge to the 
continued use of printed matter containing his name 
as general counsel held not prejudicial to defendant.— 
Ostrander vy. Capitol Investment, Building & Loan Assn., 
Mich., 89 N. W. Rep. 964. 


17. BENEFIT SOCIETIES—Pleading. — Complaint in ac- 
tion on benefit certificate need not allege that there is 
sufticient money in the mortuary fund to pay the claim. 
—Holiings v. Bankers’ Union of the World, 8S. Car., 41 
S. E. Rep. 90. 

18. BILLS AND NOTES—Indorsement. — A subsequent 
holder of a note held not entitled to recover onan in- 
dorsement without service of notice of default anda 
demand upon the indorser. — Tucker v. Gentry, 
Mo., 678. W. Rep. 723. 

19. BILLS AND NOTES —In Fraud of Creditors.—Note 
being in partto defraud creditors, 30 that part of the 
consideration is illegal, and it being an entirety, it is 
void, not only as against creditors, but between par- 
ties.—McTighe v. McKee, Ark., 678. W. Rep. 754. 

20. BOUNDARIES—Settlement by Agreement. — Where 
the boundary between adjoining proprietors is unas- 
certained, and they agree on a true division line, and 
take possession accordingly, and acquiesce therein for 
about 14 years, the line is binding upon them and their 
privies. — Thiessen v. Worthington, Oreg., 68 Pac. 
Rep. 424. 

21. BUILDING AND LOAN ASSOCIATIONS — Accounting 
with Members. —In an accounting between a foreign 
building association and a borrowing member, where 
creditis given for the amount paid on the stock, no 
further deduction should be made for its value. — Mer- 
cantile Co-operative Bank vy. Schaaf, Neb.,89N. W. Rep. 
90. 

22. BUILDING AND LOAN ASSOCIATIONS — Fully Paid 
Stock.—An issuance by a building association of fully 
paid stock of which dividends are guarantied, the 
holders having no further interest in profits, is a bor- 
rowing of money, and does not contravene the principle 
of the association. — Cottingham vy. Equitable Building 
& Loan Assn., Ga., 418. E. Rep. 72. 





23. CANCELLATION OF INSTRUMENTS — Suit by Rever- 
sioner.—A reversioner wrongfully commencing a suit in 
equity to recover the estate on the happening of a con- 
dition subsequent, held entitled to amend by filing an 
appropriate count at law. — Davidson v. Davidson, N. 
H., 51 Atl. Rep. 905. 


24. CARRIERS—Negligence —Negligence of a carrier is - 
not shown by testimony of a passenger that, as he got 
off the car, his foot caught in the step, and that he fell. 
—Howell vy. Union Traction Co., Pa., 51 Atl. Rep. 885. 


25. CEMETERIES—Incorporation for Profit. — A ceme- 
tery association, organized to establish a public ceme- 
tery, without capital stock, having sold lots as burial 
places, is a trustee for the lot owners, and bound to ac- 
count for the moneys received for the sale of such lots. 
—Brown v. Maplewood Cemetery Assn., Minn., 89 N. W. 
Rep. 872. 

26. CONSTITUTIONAL LAW — Impairment of Property 
Rights.— Amendment of 1889, to the railroad law, with- 
drawing right to reorganize, in case of foreclosure of a 
railroad under a mortgage, except on condition of sub- 
mission to rates of transportation fixed by the statute, 
held not to impair property right, even in case of a 
mortgage already given. — Commissioners of Railroads 
v. Grand Rapids & I. Ry. Co., Mich., 89 N. W. Rep. 967. 

27. CONTEMPT — Comment on Politics. — The publica- 
tion of an article, during the progress of atrial, calling 
attention to the fact that the judge, sheriff, defendant 
on trial, witnesses, jurors, and defendant’s attorney all 
belonged to the same political alliance, held not to be 
contempt of court. — State v. Edwards, S. Dak., 89 N. W. 
Rep. 1011. 

28. CONTINUANCE — Absent Witness. — Affidavit as to 
statements of absent witness, introduced on motion for 
continuance and admitted as evidence, may be contra- 
dicted by affidavit of such witness at another time. — 
Hutmacher v. Charleston Consol. Ry.,Gas & Electric 
Co., 8. Car., 408. E. Rep. 1029. 


29. CONTRACTS—Right of Third Party to Sue. — Thata 
third party may maintain a defense under an agree- 
ment between others for his benefit, it must appear that 
there was an intent by the person with whom the agree- 
ment was made to secure some benefit to such third 
party, and that there existed some privity between 
them —Bartos v. Thomas, Neb., 89 N. W. Rep. 1005. 

30. CONTRACTS— Services. — In an action for compen- 
sation as night watchman, held, that plaintiff must at 
least show that he acted as such. — Shedrick v. Young 
76N. Y. Supp. 56. 


31, CORRORATIONS—Limitations. — 1rne duty of the 
stockholder to contribute did not arise until receiver 
was appointed to collect deticiency, and an action within 
six years from that date is not barred by the statute of 
limitations.—Hale v. Cushman, Me., 51 Atl. Rep. 874. 

32. CORPORATIONS — Statute Imposing Conditions.— 
Rey. St. 1898, cl. 1170b, as amended by Laws 18%, ch. 351, 
held to avoid absolutely contracts of foreign corpora- 
tions not complying therewith, in so far as they sought 
to enforce them, and not to simply render them void- 
able at the option of the other party thereto.—Ashland 
Lumber Co. v. Detroit Salt Co., Wis., 89 N. W. Rep. 904. 

33. CORPORATIONS—Trust Fund —The assets of an in- 
solvent corporation area trust fund.for the benefit of 
all its creditors, and therefore an attachment by one 
creditor will be set aside in a subsequent suit to wind 
up the affairs of the corporation as insolvent —Wash- 
ington Liquor Co. v. Alladio Cafe Co., Wash., 68 Pac. 
Rep. 444. 

34. COUNTIES—Coroner’s Bill. — Where the board of 
supervisors audited a coroner’s bill consisting of items 
properly chargeable to the county, the county could 
not recover the money back in a collateral proceeding, 
on the ground that the coroner never rendered the 
services specified.—Alameda County v. Evers, Cal., 68 
Pac. Rep. 475. 

35. CouRTs—Jurisdiction.—Where it is withih the dis- 
cretion of the supreme court whether it will take juris- 
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diction of a cause, the question is one of fact, to be de- 
termined by the superior court.—Driscoll v. Portsinouth, 
K. & Y. St. Ry., N. H., 51 Atl. Rep. 898. 

36. COVENANTS—Rights of Assignee. — Assigns of a 
grantee of realty held not entitled to defend against the 
grantor under a covenant of warranty given to the 
grantor alone.—Smith v. Ingram, N. Car., 40 8. E. Rep. 
984, 

37. CRIMINAL EVIDENCE— Admissions of One Con- 
spirator Against Others.—It is not error, ina prosecu. 
tion for conspiracy, to rule in the presence of the jury 
that there is sufticient evidence of conspiracy against 
all the defendants to authorize the adinission of ge” 
clarations of one as evidence against the otbers.—Com- 
monwealth v. Rogers, Mass., 63 N. EK. Rep. 421. 

38. CRIMINAL EVIDENCE—Good Character.—On a pros- 
ecution for obtaining money by false pretense, evi- 
dence of defendant’s good character is admissible, like 
any other evidence; its weight being for the jury.—State 
v. Lynn, Del., 51 Atl. Rep. S75. 

39. CRIMINAL LAW—Accessory Before the Act.—At com- 
mon-law an accessory before the fact is one who, being 
absent when the crime was committed, procures or 
counsels another to commit it.—Pearce v, Territory, 
OKL., 68 Pac. Rep. 504. 

40. CRIMINAL LAW—Venue, — Where defendant 
cured another to steal a buggy and deliver it to him in 
another county, and such other did so, defendant was 
liable to a prosecution in the county in which the 
buggy was stolen.—Pearce y. Territory, OKI., 68 Pac. 
Rep. 504. 

$1. CRIMINAL LAW—Weakness of Mind.—Mere weak- 
ness of mind is no defense to crime, where accused does 
the act knowing the nature and the quality thereof.— 
Nelson v. State, Tex., 67 8. W. Rep. #20. 

42. CRIMINAL TRIAL—Change of Venue.—Where, ona 
criminal prosecution, the state was represented at the 
time a motion for a changgof venue was made, no rule 
to show cause was necessary.—State v. Lynn, Del., 51 
Atl. Rep. 87s. 

43. CRIMINAL TRIAL —Goods Stolen in Another State.— 
The burden of showing that a crime was not committed 
in the state in which the indictment charges it to have 
been committed is on the defendant.—State v. Buchanan, 
N. Car., 418. E. Rep. 107. 

44. CRIMINAL TRIAL—Order for Stay.—An order by a 
justice of the supreme court, modifying a stay of pro- 
ceedings under an indictment in the general sessions, 
was operative when made, and could be acted on before 
recorded.—People v. Diamond, 76 N. Y. Supp. 57. 

45. CRIMINAL TRIAL—Relationship Between Witness 
and Juror.—Refusal to set aside a verdict iu a criminal 
case, because of relationship between prosecuting wit- 
ness and a juror, discovered after verdict, held not re- 
viewable.—State v. Maultsby, N. Car ,41 S. E. Rep. 97. 

46, CRIMINAL TRIAL—Witness in Penitentiary.—A state- 
ment by the trial judge that he would not approve an 
application for a certain witness then in the penitentiary 
held no ground of exception, where an application was 
never presented to him forapproval.—Mehaffey v. State, 
Ga., 40S. E. Rep. 993. 

47. DAMAGES—Excessive Verdict.—A verdict for $220 
for the cutting of plaintiff's lips and gums by a barbed 
wire is not excessive.—City of Glasgow v. Gillenwaters, 
Ky., 67 S. W. Rep. 381. 

48. DAMAGES—Malpractice.—A verdict for $38,000 in an 
action against a physician for malpractice held not ex- 
cessive.—Allen v. Voje, Wis., SYN. W. Rep. 924. 

49. DAMAGES — Title to Land. — In trespass to land, 
where main question is title,a judgment for nominal 
damages held proper, without evidence as to actual 
amount of damages.—Few vy. Killer, 8. Cav., 41 S. E. Rep. 
85. 

50. DEATH—Negligence of Superior Servant. — There 
may be a recovery against the master for the death of a 
servant resulting from the ordinary negligence of a 


pro-, 





superior servant engaged in the same employment, 
though there could have been no recovery for the injury 
if it had not resulted in death.—Cincinuati, N. O. & T. P- 
Ry. Co. v. Cook’s Admr., Ky., 67 8. W. Rep. 33. 


51. DEDICATION — Retraction. — Where a landowner 
dedicates a strip as an alley, neither he nor his grantee 
of such strip can revoke the dedication, as to those pur. 
chasing and making improvements with reference to 
the dedication.—City of Keokuk vy. Cosgrove, Iowa, 89 
N. W. Rep. 983. 

52. DIVORCE—Alimony Pendente Lite.—Alimony pen- 
dente lite include court costs, reasonable attorney’s fees, 
and necessary expenses to enable the wife to conduct 
her case.—Gundry v. Gundry, Okl1., 65 Pac. Rep. 509. 

53. KASMENTS—Increase of Burden —Where an ease- 
ment consisting of a right of way overa footpath had 
been acquired by prescription by travel by the members 
of one family residing on the dominant estate, occu. 
pants of houses thereafter arrested in such estate may 
use the path; it being shown that there is no increase 
in the burden on the servient estate.—Baldwin v. Boston 
& M. R. R., Mass.. 63 N. E. Rep. 428. 


D4. KASMENTs—Right to Build Over.—An easement in 
a passageway appurtenant to two city lots does not be- 
come annexed to an adjoining lot, which does not abug¢ 
on such way, by the conveyance of such lot by the same 
grantor who owned the fee in such way to the grantee 
of two lots “as an enlargement of the tract of land” pre- 
viously conveyed.—Crocker vy. Cotting, Mass.,63 N. E, 
Rep. 402. 

54’, EASMENTS—Subsequent Deed.—Where W conveyed 
land to H, which carried a way of necessity, W could 
not convey any further right by a subsequent deed to 
H made after sale by W of the servient estate.—New 
York Carbonic Acid Gas Co. v. Geysers Natural Carbonic 
Acid Gas Co., 76 N. Y. Supp. 46. 


56. EMINENT DOMAIN—Damages. — 1ne provable re- 
turns from an investment in lind, because of the use 
which may be made of it, may be considered in estimat- 
ing its value when condemned. — Gearhart vy. Clear 
Spring Water Co., Pa., 51 Atl. Rep. 891 


57. EMINENT DOMAIN—Water Right. — One having a 
mill on an outlet of a lake, the waters of which are con- 
demned for supplying a city, has only water power 
privileges, and not storage reservoir privileges, for 
which he may have compensation.—Jn re Daly, 76 N. Y. 
Supp. 28. 

58, EMINENT DOMAIN—Waterworks. —In proceedings 
by a village to condemn a company’s waterworks sys- 
tem, instituted afew months before the expiration of 
the contract period for purchase by the village, the 
company cannot complain of an award of $3,000, for the 
“nominal and useless rights” of the company.—/n re 
Board of Water Comrs. of Village of White Plains, 76 N, 
Y. Supp. 1. 

59. EVIDENCE—Action for Rent.—Statement by defend- 
ant to plaintiff that he had quit business and did not 
want the wharf any longer is not a self-serving declara- 
tion; he alleging that by the terms of letting he was to 
pay reat only so long as he occupied and used the 
wharf.—Ladd v. Hawkes, Oreg., 68 Pac. Rep. 422. 

60. EVIDENCE—Admissions.—An obituary notice, pub- 
lished by one of the contestants of a will, which recites 
the intelligence and memory of testator, is not. admis- 
sible as an admission against contestants in the will 
contest case —/n re Hull’s Will, lowa, 89 N. W. Rep. 979. 

61. EVIDENCE—Experimental Tests.—W here a plaintiff 
complains of anesthetic spots on his body, a physician 
may state that he stuck pins into portions of his body 
not affected, and he finched.—Missouri, K & T. Ry. Co- 
of Texas v. Johnson, Tex., 67 58. W. Rep. 769. 

62. EVIDENCE—Failure to Produce Books.—W here no- 
tice was served on defendant to produce certain books 
and papers, which should be in its possession, if not 
produced, it is not error to admit testimony of the con- 
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tents.—Suburban R. Co. v. Balkwill, Ill.,63 N. E. Rep. 
B59. 

63. EVIDENCE — Medical Expert.—Testimony of a wit- 
ness qualifying as a medical expert held to mean that 
he had received a license to practice.—Allen vy. Voje, 
Wis., 89 N. W. Rep. 924. 

64. EXECUTION — Chattel Mortgages.—A mortgagee 
after condition broken, having legal title and right to 
possession, held entitled to only nominal damages in 
an action on the bond of a judgment creditor of the 
mortgagor who sold the mortgaged property under ex- 
ecution.—Burge v. Hunter, Mo., 67S. W. Rep. 697. 

65. EXECUTORS AND ADMINISTRATORS — Culpable Neg- 
ligence.—The failure of an administratrix to sue to ob- 
tain possession of a note which had passed into the 
maker’s hands held not such culpable negligence as 
will deprive her of the commissions provided by law.— 
Jn re Baker, 76 N. Y. Supp. 61. 

66. EXECUTORS AND ADMINISTRATORS—Legal Demand. 
—If a bill against a testator contain no statement of the 
total sum claimed, objection thereto on that ground 
would be merely to the form of presentment, and was 
waived by absence of objection at the time.—Ross v- 
Knox, N. H., 51 Atl. Rep. 910. 

67. EXECUTORS AND ADMINISTRATORS—Liability on 
Bond.—Where a public administrator succeeds himself 
und gives anew bond, the second bond covers Tiabil- 
ities for misappropriation of funds during its life, 
though the funds came into his hands before the bond 
was given —State v. Holman, Mo., 67 8. W. Rep. 747. 

6S. EXECUTORS AND ADMINISTRATORS—Right to Nomi- 
nate Administrator.—W here the brothers of a deceased 
person succeed to the property of the latter, and are 
entitled to administration under Code Civ. Proc. § 1365, 
providing that brothers shall be entitled to adminis- 
tration in such cases, they may nominate another per- 
son as administrator.—Jn re Wakefield’s Estate, Cal., 68 
Pac. Rep. 499 

69. EXEMPTIONS Attachment.—Where  plaintiff’s 
wagon, which was exempt, was seized under attach- 
ment, and he remained inactive, any implied waiver of 
his right of exemption was revoked by a demand made 
the day. before the wagon was sold.—Johnson y. Lang, 
N. H., 51 Atl. Rep. 906. 

70. FIRE INSURANCE--Buildings Covered.—That one, 
after taking insurance on a building and additions oc- 
cupied as a pail shop, takes insurance of another com- 
pany on the dry house, is not evidence that it was not 
intended to be included in the first policy as an addi- 
tion.—Marsh v. Concord Mut. Fire Ins. Co., N. H., 51 Atl. 
Rep. 898. 

71. FrRE INSURANCE—Estate by Curtesy.—Under a 
policy of insurance to a husband on the real estate of 
his wife, when a loss occurred prior to the enactment 
of St. 1900, ch. 450, he is entitled to recover only such 
sum as will indemnify him for his loss, estimated ac- 
cording to the value of his inchoate right as tenant by 
the curtesy at the time of the fire.—Doyle v. American 
Fire Ins, Co., Mass., 68 N. E. Rep. 394. 

72. FIRE INSRUANCE—Waiver.—An insurance com- 
pany which demands an appraisal or estimate of the 
loss sustained by a fire waives the question of its liabil- 
ity under the policy, leaving open only the amount of 
the loss.—North German Ins. Co. v. Morton-Scott-Rob- 
ertson Co., Tenn., 67 8. W. Rep 816, 

73. Fish—Location of Traps —Act 1899, § 4 (Sess. Laws 
1899, p. 197), relating to food fishes, and requiring an 
end passageway of at least 600 feet between all pound 
net traps constructed on Puget Sound, held compiled 
with by defendant on locating its trap.—Point Roberts 
Fishing Co. v. George & Barker Co., Wash., 68 Pac. Rep. 
438, 

74. FRaAuD—Action for Damages.—Evidence held in- 
sufticient to sustain an uction for deceit against a bank 
on the ground that its cashier by fraudulent repre- 
sentations induced a customer to purchase a_ bond, 
knowing that it was worthless.—Lovelace y. Suter, Mo., 
67 S. W. Rep. 737. 











75. FRAUDS, STATUTE OF—Question of Fact.—The ques- 
tion whether there was such an acceptance and receipt 
of growing wheat by the buyer thereof under a parol 
contract as would take the contract out of the opera 
tion ofthe statute of frauds (Rey. St. 1929, § 3419) hel 
properly submitted to the jury.—Swafford vy. Spratt, 
Mo., 67S. W. Rep. 701. 

76. GAMING—Dealing in Margins.--A contract by a 
gambler in the price of stocks to indemnify his brokers 
against any claim based on his lack of intention to 
actually purchase or sell the stocks held void under St. 
1890, ch. 437, § 2, and no ground for enjoning an action 
by such gambler to recover money paid to the brokers. 
—Corey V. Griffin, Mass., 63 N. E. Rep. 420. 

77. GRAND JuRY — Discharge —Where, after the regu- 
lar presiding judge has impaneled the grand jury, a 
justice of the supreme coyrt is assigned to hold his 
court during his absence, it does not discharge the 
grand jury, within Sess. Laws 1895, ch. 41, § 14.—Territory 
v. Terrell, Okla., 68 Pac. Rep. 503. 

78. GUARDIAN AND WARD — Estate of Minor.—Where 
the father of a minor was dead, and her mother mar- 
ried, Rey. St. 1889, § 5436, authorized the probate court 
to order her estate into the hands of the public admin- 
istrator, even though section 249, relative to adminis- 
tration by the public administrator, confers no such 
authority.—State v. Holman, Mo., 678. W. Rep. 747. 

79. HABEAS CorRpuUsS—Prison Board —Habeas corpus 
will lie to release a state prison convict, after the ex- 
piration of his term less good behavior time allowance, 
though the allowance has been annulled by the prison 
board without a hearing, which isin violation of St 
1889, p. 404, § 20.—Jn re Knowlton, Cal., 68 Pac. Rep. 480. 


80. HAWKERS AND PEDDLERS—Definition Given by 
Law.—The word “peddler,” as used in an ordinance re- 
quiring a license tax for peddlers, adopted pursuant tc 
Rev. St. § 5857, held to be defined by section 8861.—City of 
Moberly v. Hoover, Mo.. 67 8. W. Rep. 72. 

81. HIGHWAYS—Negligent Driving.—In action for neg- 
ligently attempting to drive between plaintiff's wagon 
and a street car, held not to charge that the negligence 
of the car company could not be considered in deter- 
mining defendant’s negligence.—Wolf v. Hemrich Bros. 
Brewing Co., Wash., 68 Pac. Rep. 440. 

82. HIGHWAYS—Obstruction.—A road used as such for 
40 years, which is taken into an incorporated town, held 
not discontinued, so as to prevent a prosecution for its 
obstruction.—State v. Holleman, N. Car., 418. E. Rep. 
93. : 

§3. HOMESTEAD—Minority of Wife.—A_ wife’s right to 
disaftirm, on the ground of minority, a deed of the 
homestead, is not dependent on return of the consid- 
eration; she not being shown to have received any of 
it.—McBroom v. Whitefield, Tenn., 67 8S. W. Rep. 794. 

$4. HOMICIDE—Evidence.—On a prosecution for mur- 
der, it appearing there had been an altercation between 
deceased and defendant and his co-defendant prior to 
the killing, held proper to show defendant’s conduct at 
time of altercation.—State v. Dunn, Iowa, 89 N. W. Rep. 
984, 

85. HoMICIDE—Evidence.—On a prosecution for mur- 
der of a policeman, who, accused claimed, was killed 
by a fellow ofticer, held not improper for the state, in 
rebuttal of evidence that such officer hada pistol, to 
require him to produce tie pistol referred to by him 
and to offer it in evidence.—State v. Laudano, Conn., 51 
Atl. Rep. 860. . 

86. HOMICIDE—Sufliciency of Indictment.—U nder Rev 
St. 1898, § 4161, defining murder in the first degree, an in- 
dictment alleging that the killing was willful, deliber- 
ate, and malicious, and with premeditated malice, held 
sufficient to admit testimony that killing was done in 
perpetrating a robbery.—State v. King, Utah, 68 Pac. 
Rep. 418. : 

87. HUSBAND AND WIFE — Injuries to Wife.—A verdict 
for a wife in a personal injury case, tried in connection 
with an action by the husband for loss of the wife's 
services etc., which was affirmed on appeal, held, when 
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considered in connection with the instructions, to au- 
thorize the setting aside of a judgment against the hus 
band.—Gray v. Brooklyn Heights R. Co., 76 N. Y. Supp. 
24. . 

88. HUSBAND AND WIFE — Necessities.—Under Rev. St. 
1899, §§ 4239, 4340, a suit against a husband and wife for 
family necessaries, seeking satisfaction out of the rents 
and products of the farm of the wife, without in any 
manner describing them, is insufficient to warrant a 
decree against the wife.—Megraw v. Woods, Mo., 678. 
W. Rep. 709. 

89. HUSBAND AND WIFE — Separate Property.—Under 
Ballinger’s Ann. Codes & St. §§ 4493, 4494, a mere general 
agreement between husband and wife that whatever 
the wife earns shall belong to her is insufficient to im- 
press on her earnings the character of separate prop- 
erty.—Sherlock v. Denny, Wash., 68 Pac. Rep. 452. 

90. INDICTMENT AND INFORMATION—Illegal Voting.—It 
is not necessary, in an indictment containing a count 
for aiding and abetting in illegal voting and a count for 
a conspiracy to procure illegal voting, to allege that the 
different counts are descriptions of the same offense.— 
Commonwealth vy. Rogers, Mass., 63 N. E. Rep. 421. 

91. INJUNCTION—Electric Street Railways.—An injunc- 
tion restraining construction of an electric street rail- 
way held within discretion of trial court, and, when 
affirmed by appellate division, not reviewable by the 
court of appeals.—Peck v. Schenectady Ry. Co., N. Y., 68 
N.E Rep. 357. 

92. INJUNCTION—Labor Unions.—Refusal to permit 
members ofa labor union to work with members of 
rival organization, and compelling their discharge, 
held not to givea right of action tothe members of 
such rival organization.—National Protective Assn. v. 
Cumming, N. Y., 68 N. E. Rep. 369. 

98, INSURANCE—Employer’s Liability Insurance.—The 
injury of a servant held to create no trust in his favor 
in a fund payable to the master under an employers’ 
liability insurance policy, which would render the in 
surer liable to the servant after a good faith settlement 
with the master, or prevent the master from using the 
money for other purposes.—Bain v. Atkins, Mass., 63 N. 
EK. Rep. 414. 

94. INTOXICATING LIQUORS — Local Option. — A con- 
testee ina local option election contest does not, by an- 
swering tothe merits, waive the right to insist upon a 
dismissal for the contestant’s failure to serve the 
statutory notice.—Norton v. Alexander, Tex., 67 N. W. 
Rep. 787. 

9%. JUDGES — Defining Judicial District. — Where the 
supreme court assigns one of the justices to another 
district during the absence of the regular judge, said 
justice has the same power and jurisdiction possessed 
by the regular presiding judge of that district.—Terri- 
tory v. Terrell, OKla., 68 Pac. Rep. 503. 

96. JUDGMENT —- Limitation. — A plea of limitations 
short of 20 years held not available to an action ona 


judgment of a United States circuit court of 
another state. — Barber ‘tv. International Co. of 


Mexico, Conn., 51 Atl. Rep. 857. 

97. JUDGMENT—Motion to Vacate.—Service of a motion 
by plaintiff to vacate a void judgment in her favor, 
upon the attorney who represented defendants in the 
original action, is sufficient. — Dane v. Daniel, Wash., 
68 Pac. Rep. 446. 

98. JUDGMENT—Proceedings to Revive.— Proceedings 
to revive a judgment lien held barred under 2 Hill’s 
Ann. Code, § 463, as not being commenced within 6 years 
of the rendition of the original judgment, though within 
six years of a modification thereof. — Sears v. Kil- 
bourne, Wash., 68 Pac, Rep. 450. 

99 Jury—Interests of Jurors —The interest of jurors, 
as taxpayers and citizens of a county, in a prosecution 
wherein the fine, if imposed, would go to the county, is 
not such as affords grounds for challenging the array.— 
State v Lynn, Dela., 51 Atl. Rep. 878. 

100. JUSTICES OF THE PEACE—Alias Execution.—A levy 
and sale of real estate under an alias execution issued 





by ajustice of the peace held void. — Crabtree v. Bank 
of Winchester, Tenn., 67 8. W. Rep. 797. 

101. JUSTICES OF THE PEACE—Constitutional Question. 
—In an action before a magistrate raising a constitu- 
tional question, it is unnecessary to state the article 
and section in conflict.— Porter vy. Charleston & S. Ry. 
Co., 8. Car., 41 S. E. Rep. 108. 

102. JUSTICES OF THE PEACE — Disputing Lessor’s 
Title.—Defendant, on appeal from a justice in an action 
for rent, cannot amend so as to make the action one to 
determine whether rents on devised lands should be up- 
plied to debts of the insolvent testator, of which a jus- 
tice’s court has no jurisdiction. — Shell v. West, N. Car., 
41S. E. Rep. 65. 

103. JUSTICES OF THE PEACE—Forcible Detainer.—The 
jurisdiction of the district court on appeal from a jus- 
tice, being derivative only, is not aided by consent of 
parties.—Selleck vy. Feeney, Neb., 89 N. W. Rep. 1003. 





104. LANDLORD AND TENANT — Action for Rent. — De- 
fendant in action for rent, alleging he was to pay only 
so long as he occupied the property, may show occu- 
pancy by another at the direction of plaintiff.—Ladd v. 
Hawkes, Oreg., 68 Pac. Rep. 922. 

105. LANDLORD AND TENANT — Agreement to Pay 
Taxes.—Bill against state officers and a debtor in pos- 
session as tenant of land conveyed by him as security, 
alleging that the debtor had fraudulently failed to pay 
taxes as agreed, and secured the land to be returned as 
abandoned, and subsequently secured a homestead 
certificate thereon, held to state acause of action as 
against the debtor, so that it was error to sustain a de- 
murrer by all the defendants. — Dixon vy. Ludington, 
Mich., 89 N. W. Rep. 942. 


106. LIFE INSURANCE — Forfeiture. — Forfeiture of 
policy for non-payment of premium must be preceded 
by statutory notice. — Strauss v. Union Cent. Life Ins. 
Co., N. Y., 63 N. E. Rep. 347. 

107. LIMITATION OF ACTIONS — Accrual of Action. — 
Limitations do not begin to run against an action ona 
title guaranty policy till insured is evicted by the holder 
of asuperior title, though the mortgage under which 
he is evicted was in existence when the title was guar- 
antied.—Purcell v. Land Title Guarantee Co., Mo., 67S, 
W. Rep. 726. 

108. LIMITATION OF ACTIONS — Action by Widow. — 
Where a wife places money in the hands of her hus- 
band to use for her benefit, with no time fixed for an 
accounting, limitations will not begin to run until a de- 
mand.— Rucker v. Maddox, Ga., 41S. E. Rep. 68. 

109. LIMITATION OF ACTIONS—Endorsement on Note.— 
Under Comp. Laws, § 9744, a note due in 1892 is not 
taken out of limitations by an indorsement thereon by 
the payee of a payment in 1896, and by the statement of 
maker in 1898 that the payee “has her notes,” — Fowles 
v. Joslyn, Mich., 89 N. W. Rep. 946. 


110. LIMITATION OF ACTIONS — Partnership.—Where a 
decedent’s alleged indebtedness to a surviving partner 
for payments by him are barred, such surviving part- 
ner, in settlement of the partnership estate, cannot re- 
tain afund against the decedent’s heirs as in partial set- 
tlement of such indebtedness. — Cogswell’s Heirs y. 
Freudenau, Mo., 67 8. W. Rep. 744. 

111. LIMITATION OF ACTIONS — Resulting Trusts. — So 
long as a trustee in a resulting trust, under Civ. Code, § 
853, does not repudiate the same, limitations held not to 
run against the cestui que trust. —Faylor yv. Faylor, Cal., 
68 Pac. Rep. 482. 

112. LIMITATION OF ACTIONS — Sale of Land. — Where 
purchaser of land from one county received void deed, 
because sum paid was insufficient to authorize recov- 
ery, limitations commenced to run against action to re- 
cover purchase price when money was applied to 
county purposes. — Rice vy. Ashland County, Wis.,59N 
W. Rep. 908. 

118. MALICIOUS PROSECUTION— Probable Cause. — In 





framing questions for special verdict in an action for 
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malicious prosecution, the court erred in dividing the 
issue as to whether the defendant procured the arrest 
of plaintiff maliciously and without reasonal le cause.— 
Cullen v. Hanisch, Wis., 89 N. W. Rep. 900. 


114 MANDAMUS— Aflidavits for New Trial. Mandamus- 


will not lie to restrain the district court from striking 
out affidavits in support of a motion for a new trial, as 
being scandalous and impertinent, and in overruling 
the motion.— State v. District Court of Second Judicial 

istrict, Mont , 68 Pac. Rep. 465. 

115. MANDAMUS—County Commissioners.—An applica- 

ion for a writ of mandamus to require county commis- 
sioners to sign a warrant, containing no allegation of 
money in the treasury, or tax levied, or appropriations, 
does not state a cause of action. — Patterson y. State, 
Neb., 89 N. W. Rep. 989. 

116. MANDAMUS—Court of Mediation and Arbitration 
—A submission to court of mediation and arbitration 
held sufficiently broad to allow fixing of employees’ 
compensation by piece work, instead of by the day.— 
Pingree.v. State Court of Mediation and Arbitration, 
Mich., 89 N. W. Rep. 943. 

117. MASTER AND SERVANT—Action for Wages. — The 
fact that an employee is designated as a housekeeper 
does not preclude extrinsic evidence, for the purpose 
of raising & presumption, in an action for wages, that 
periodical payments of wages has been made, that she 
is in fact a servant. — Taylor v. Beatty, Pa., 51 Atl. Rep, 
Til. 

118. MASTER AND SERVANT—Excavation Near Track — 
Where an employee is injured by falling into an open 
excavation near defendant’s tracks, whether the em- 
ployees who made the excavation acted prudently in 
leaving it ungarded cannot relieve defendant from lia- 
bility.—Missouri, K. & T Ry. Co. of Texas vy. Johnson, 
Tex., 67 8. W. Rep. 769. 

119. MASTER AND SERVANT—Giving Way of Floor.— 
The mere giving way of a floor which an employee was 
washing, she seeing nothing to indicate that it was 
weak, does not charge the employer with negligence.— 
Surles v. Kistler, Pa., 51 Atl. Rep. 887. 

120. MASTER AND SERVANT—Incompetent Servant.— 
The negligence of a master in furnishing an incompetent 
fellow-servant held to authorize a recovery by a servant 
injured thereby, though the latter had equal means of 
knowledge with the master as to the incompetency of 
the fellow-servant.—Galveston, H. & 8. A. Ry. Co. v, 
Sherwood, Tex., 67S. W. Rep. 776. 

121. MASTER AND SERVANT—Injury to Switchman.—A 
brakeman, though knowing that the tracks of his em- 
ployer, on which he was hired to brake, were not bal 
lasted, does not assume the risk, where directed to make 
a coupling on the switch track of another road; he not 
knowing its condition.—Arkansas Cent. R. Co. vy. Jack- 
son, Ark., $878. W. Rep. 757. 

122. MASTER AND SERVANT—Personal Injury Action.— 
Kvidence that the engineer of the engine on which 
plaintiff in a personal injury action rode had a book of 
rules did not tend to prove that plaintiff had any know- 
ledge of such rules.—Springs v. Southern Ry. Co., N+ 
Car., 425. E. Rep. 100. 

123. MASTER AND SERVANT—Promise to Repair Defect.— 
Burden held to be on city employee to show that prom- 
ise to repair defect was made by some one authorized 
to bind the city.—City of Houston v. Owen, Tex., 67S. 
W. Rep. 788. 

124. MECHANICS’ LIENS—Joint Lien for Several Claims, 
—Where defendant in a mechanic’s lien suit was both 
debtor and property owner, a judgment for foreclosure 
alone, construed as required by Rey. St. 1899, § 4210. 
section 4216 being inapplicable, estopped plaintiff from 
thereafter suing for a personal judgment on same claim. 
—Hill vy. Chowning, Mo., 67 8. W. Rep. 750. 

125. MUNICIPAL CORPORATIONS—Detective Sidewalks: 
—Whether one injured by stepping into a hole in the 
pavement of a crowded thoroughfare is guilty of con- 
tributory negligence is for the jury.—Glading y. City of 
Philadelphia, Pa., 51 Atl. Rep. 88, 





126. MUNICIPAL CORPORATIONS — Failure to Suppress 
Disreputable House.—In a trial of a police captain for 
willfully neglecting a duty enjoined by law in failing to 
suppress a house of prostitution, his weekly reports, 
stating in effect that it was not such a house, were pro 
perly admitted.—People v. Diamond, 76 N. Y. Supp. 57. 

127. MUNICIPAL CORPORATIONS — Rental of Electric 
Light Poles.—City, having granted electric light com 
pany right to erect poles in streets, held precluded 
from afterwards requiring payment of reasonable rental 
for the ground occupied.—Hot Springs Electric Light 
Co. v. City of Hot Springs, Ark., 67 8. W. Rep. 761. 

128 MUNICIPAL CORPORATIONS—Sewer Assessment.— 
In an action by a city to recover a sewer assessment, an 
attack made upon the validity of the assessment could 
only be sustained by showing that it was absolutely 
void; the remedy for irregularities or excessiveness be 
ing by certiorari.—City of Ithaca v. Babcock, 76N. Y. 
Supp. 197. 

120. NEGLIGENCE — Dangerous Premises.—Owner of 
premises on which is a pool of hot water held not liable 
for injury to a child therefrom; the water not being 
concealed and the child knowing it is hot, but yet walk- 
ing into it.—Brinkley Car Works & Mfg. Co. v. Cooper, 
Ark., 678. W. Rep. 752. 

130. NEGLIGENCE—Proxjmate Cause.--In an action for 
injuries, an instruction definiag contributory negli- 
gence held not objectionable as requiring that such neg- 
ligence be the proximate cause of the injury.—Missouri, 
K. & T. Ry. Co. of Texas v. Johnson, Tex., 67 8. W. Rep. 
769. 

131. NEW TrRIAL—Accident and Surprise.—A new trial 
will not be granted on the ground of accident and sur 
prise unless the surprise was not the consequence of 
the neglect of the applicant, and unless he used all rea- 
sonable means to avoid the surprise, and was unable so 
to do.—Reeder y. Traders’ Nat. Bank, Wash., 68 Pac. 
Rep. 461. 

132. NOVATION—Deed as Mortgage.—Under Civ. Code, 
§ 1530 et seg., in reference to novation, the execution and 
interchange of a deed, and a contract to return the deed 
on the payment of a debt, intended to take the place of 
a mortgage securing the debt, is a novation of the mort- 
gage.—Kyle v. Hamilton, Cal., 68 Pac. Rep. 484. 

133, OBSTRUCTING JUSTICE—Indictment.—In an indict- 
ment under Rey. St. ch. 122, § 21, for obstructing an 
ofticer in the service of process, that such process was 
“for an offense punishable by imprisonment in jail or 
by fine, or either,” must be set out in the indictment.—- 
State v. Bushey, Me., 51 Atl. Rep. 872. 

134 PARTIES — Divorce Proceedings.—Under Rey. St. 
1899, § 575, in an action for divorce, an order of publica- 
tion describing the defendant as “Kmma Burge,’ when 
her true name was “Emily Burge,” is insufficient to 
confer jurisdiction.—Burge v. Burge, Mo., 678. W. Rep. 
703. 

135. PARTIES—Waiver of Defect.—A defect of parties 
must be raised by demurrer or answer, and, if objection 
is not so taken, it is waived, under provisions of Civ. 
Code, § 55.—Medano Ditch Co. v. Adams, Colo., 68 Pac. 
Rep. 481. 

186. PARTY WALLs—Use of Wall.—The parties having, 
by contract for use of wall, treated it as a party wall, 
and defendant having made payment for its use and 
proceeded to build, cannot be enjoined on the ground 
that it was not a party wall.—Lukens vy. Lasher, Pa , 51 
Atl. Rep. 887. 

137. PHYSICIANS AND SURGEONS — Malpractice.—In an 
ection against a surgeon, it is not error to charge that 
the jury should determine as to want of reasonable care 
on the part of defendant, and that he owed the plaintiff 
a duty to exercise reasonable care and skill in perform- 
ing the operation.—Akridge v. Noble, Ga., 41.8. E. Rep. 
78. 

138, PRIVATE ROADs—liuplied Invitation.—A person 
who impliedly invites the public to use a private way 
held liable for injuries received by want of care in keep- 
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ng it in repair.—Benson v. Hudson River Water Power 


Co., 76 N. Y. Supp. 42. 

139. RAILROADS — Accident at Crossing.—Whevre a de- 
ceased, killed on a railroad track, was either, under Civ. 
Code, §§ 2222, 2224, entitled to be warned of the approach 
of a train by the ringing of a bell under a city ordinance 
requiring it. it was immaterial whether the neglect of 
the company in failing to signal was in disregard of the 
Code or of the ordinance.—Central of Georgia Ry. Co. v. 
Bond, Ga., 415. E. Rep. 70. 

140. RATILROADS—Climbing Between Cars.—In action 
for injuries received while climbing between cars of a 
freight train not on a public crossing, the fact that 
other cars of the same train did block the crossing was 
immaterial.—Thompson y. Missouri, K, & T. Ry. Co., 
Mo., 67S. W. Rep. 693. 

141, RECEIVERS—Claim b, Receiver,—lIt is fully within 
the discretion of the court to hear a motion by a re- 
ceiver of an insolvent corporation for an order approv- 
ing his claim against it for many thousands of dollars 
before any assets had been collected which could be 
applicable to its payment.—Barber v. International Co. 
of Mexico, Conn., 51 Atl. Rep. 857. 

12. RECEIVING STOLEN Goops — Burden of Proof.— 
The conviction of the principal held prima facie evi 
dence of his guilt, so as to place on one accused of re- 
ceiving the stolen property the burden of showing that 
principal was not préperly convicted.—Stripland v. 
State, Ga., 40S, E. Rep, 993. 


143. REFERENCE—Award of Arbitrators.—An award of 
arbitrators fixing damages for injury to land cannot be 
recommitted to allow the arbitrators to consider other 
evidence as to damages, where there is no complaint 
that the arbitrators refused to examine any witness of- 
fered by either party.—Ezzell v. Rowland Lumber Co., 
N.Car., 41S. E. Rep. 99. 


144. REMOVAL OF CAUSES—Dismissal of Action.—A 
state court cannot dismiss an action on granting a peti- 
tion for removal to a federal court, but can merely stay 
proceedings pending a determination by the federal 
court of the federal question of jurisdiction.—Springs v. 
Southern Ry. Co., N. Car., 418. E. Rep. 100. 


145. ROBBERY—Information —Where an information 
for robbery charged defendant with taking money, an 
instruction that, if he took “any personal property,” he 
Was guilty, was erroneous.—People v. Richards, Cal., 68 
Pac. Rep. 477. 

146. SCHOOLS AND SCHOOL DISTRICTS — Attorney's 
Fees —Where action is instituted for school districts, 
and amouut of judgment recovered, less attorney’s fee’ 
is turned over to the county treasurer, he is not liable 
tothem for the amount of the attorney’s fee.—State v. 
Aven, Ark., 67 8. W. Rep. 752. 

147. SET-OFF AND COUNTERCLAIM—Jurisdiction.—The 
city court of Atlanta, not being a court of equity, has no 
jurisdiction of a plea seeking to set-off a claim for dam- 
ages arising ex delicto against a suit on a cause of action 
arising ex contractu.u—Hecht v. P. H. Snook & Austin 
Furniture Co., Ga., 41 8. E. Rep. 74. 

I4s. SHERIFFS AND CONSTABLES—Retfusal to Serve Tax 
Warrant.—In proceedings against a sheriff for corruptly 
refusing to collect a tax warrant, it was not necessary 
to show that the tax warrant was in all respects legal, 
if it Was regular on its face.—Rutter v. Territory, Okla., 
68 Pac. Rep. 507. 

Hou. STATUTES—Police Acts 
ISsv, p. 961, au provision for a board of police Commis- 
sioners of the city of Americus, having exclusive con- 
trol of the police of the city, held not objectionable as 
containing matter different from that expressed in the 
title.—City of Americus v. Perry, Ga., 405. E. Rep. 1004. 

150. TAXATION—Logs and Lumber.—Logs grown in the 
state, when in the hands of mill-opeftating manutfact- 
urers, and the lumber cut by them therefrom, are articles 
manutactured from the produce of the state, within the 
Const. art.-2, § 50, relating to taxation.— 
Davidson County, Tenn., 67 8. W. Rep. 806, 


Commissiouers. — Under 


menning «of 
Benedict v. 


| 151. TAXATION—Parsonage.—A parsonage held exempt 
from taxation, though rented. — Protestant Episcopal 
| Church of Parish of St. Phillips y. Prioleau, 8. Car., 40 8. 
| E. Rep. 1026. 
152. TELEGRAPHS AND TELEPHONES—Delivery at Dis- 
| tance from Town.—Where a telegraph company con- 
tracted to deliver a message at a certain town, and 
charges were not paid for delivering it elsewhere, it 
was under no obligation to deliver it at addressece’s 
home, several miles from such town.—Western Union 
Tel. Co. v. Swearingen, Tex., 67 8. W. Rep. 767. 

153. TELEGRAPHS AND TELEPHONES—Delivery of Mes- 
sage to Hotel Clerk.—Delivery of a message by a tele- 
graph company to the clerk of a hotel at which the ad- 
dressee boards is not a suflicient compliance with its 
contract to deliver.—Western Union Tel. Co. v. Cobb. 
| Tex., 678. W. Rep. 87. 
| 
! 


154. ToRTS—Laches.—Plaintiff, in an action to recover 
damages caused by defendant’s fraud in obtaining a 
judgment in a former action, held not reasonably dili- 
gent in attempting to discover the fraud, and hence 
not entitled to recover.—Tillman v. Peoples, Tex., 678. 
W. Rep. 201. 

155. TRIAL—Argument by Counsel.—Where counsel in 
his argument stated what a person would have testified 
to if called, the question whether there was a statement 
of fact or a request for an inference was one of fact for 
the trial court.—Walker yv. Boston & M. R. R., N. H., 51 
Atl. Rep. 918, 

156. TROVER AND CONVERSION—EXcessive Damages.— 
Where, in conversion, the actual damages assessed are 
below the maximum value of the property as estimated 
by witnesses, a claim tiat the damages are excessive 
cannot be sustained.—Reamer v. Morrison Exp. Co., 
Mo ,67 8. W. Rep. 718. 

157. Usury—Voluntary Payment.—Revy. St. 1899, §§ 3709" 
3710, do not affect the rule that a debtor cannot maintain 
an action to recover usurious interst voluntarily paid. 
Flinn v. Mechanics’ Building Assn., Mo., 67 8. W. Rep. 
729. 

158. WATERS AND WATER CoURSEsS—Injunction Against 
Appropriation of Water.—Where defendants are = ap- 
propriating water from a stream, which is the source of 
streams from which plaintiff has a prior right of ap- 
propriation, injunction is the appropriate remedy.— 
Medano Ditch Co. v. Adams, Colo., 68 Pac. Rep. 431. 

159. WATERS AND WATER COURSES—Land Adjoining 
Highway.—One owning land across which the surface 
water from a highway naturally flows may be enjoined 
from an unreasonable use of the iand, obstructing the 
flow and damuging the highway.—City of Franklin v. 
Durgee, N. H., 51 Atl. Rep. 911. 

160. WATERS AND WATER COURSES—Power of Village, 
—In proceedings by a village to condemn a company’s 
waterworks system, Commenced a few months before 








| the expiration of the contract period for purchase by 
| the village, the failure of the village to give a year’s no- 
| tice of its intention to purchase held immaterial.—/a re 
| Board of Water Comrs. of Village of White Plains, 76 N. 
| Y. Supp. 11. 

| 161. WILLS—Annuity.—Where testator gave his wife 
} an annuity, in the absence of any directions in the will, 


the executor may pay the same in installments,— 
Rucker v. Maddox, Ga., 41 8S. E. Rep. 6s. 

162. WILLS—Devisee.—Devisee of real estate un- 
der condemnation proceedings, after making of sale, 
held not entitled to proceeds.—Ametrano v. Downs, N. 
Y., 68 N. E. Rep. 340. 

163. WILLS—Rent of Devised Lands.— An executor, 
renting devised land, can recover the rents, notwith- 
| standing claim of devisee, on showing thatthe rents are 
required to pay testator’s debts.—Shell v. West, N. Car.. 
41S. E. Rep. 65. 


sold 


I+. WITNESSES—Previous Statements. — Evidence of 
previous statements held admissible to corroborate a 
witness whose credibility was attacked. — State v. 
Maultsby, N. Car., 41.8. E. Rep. 97, 
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